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ABSTRACT

With regard to the composition of liabilities on wrongful act, the law prescribes that
such action shall have the manner of willful action or negligence and such action is unlawful and
causes injury to another person. The law imposes the person who causes injury to pay
compensation to the person who is injured from the said wrongful act. This is fair because the
injury is caused by the person’s action or it is liability based on fault as stipulated in Section 420,
Section 421, Section 423 and Section 428 of the Civil and Commercial Code. Therefore, the
person who causes the injury is bound to make compensation. However, if the said injury is not
caused by willfulness and negligence, but it is caused by other intervening causes or the causes of
wrongful act may come from the force majeure. In such case, it may not be fair for the person
who causes injury to pay compensation.

In the case where wrongful act is caused by other person, but the compensation has to
be paid by another person instead because the person who causes injury is under his or her own
responsibility to look after or under the training or responsibility as provided by the law, so called
vicarious liability in accordance with Section 425, Section 427 and Section 430 of the Civil and
Commercial Code. The law is prescribed as security in paying compensation for injury of the
person who receives the consequence of wrongful act caused by the other person’s action. This is

the liability without the fault of person who shall be bound with the liability (the liability without



v

fault), but this liability comes from the presumption of legal fault, in which the injured person
shall be protected (the presumption of fault). This is because the law deems that the person who is
bound to make compensation for the action of other person fails to perform his or her duty in
looking after, controlling, ordering or having insufficient carefulness so as to cause injury to other
persons and shall be bound to make compensation. However, if such injury does not come from
those causes, but it comes from the outside factors which cause injury even though such person
shall have to pay compensation for the liability as the employer under Section 425 of the Civil
and Commercial Code viz.: when the employee commits wrongful act, both employee and
employer can raise the force majeure as the defence to exempt the liability.

The application of force majeure with the liability on wrongful act is not clear despite
of the fact that it is general principle or they are the liability based on fault according to Section
420, Section 421, Section 423 and Section 428 of the Civil and Commercial Code and the
vicarious liability according to Section 425, Section 427, Section 429 and Section 430 of the Civil
and Commercial Code together with the liability on the injury caused by the property according to
Section 433, Section 434 and Section 436 of the Civil and Commercial Code. These legal
provisions do not explicitly prescribe that the force majeure can be raised as defence in order to
exempt the liability to pay compensation for the injury. However, the judges have applied the
force majeure with the cases. Consequently, the application of force majeure with the cases by the
judges can ascertain that the force majeure can be used to exempt the liability for the three types
of fault even though there are no any legal provisions to exempt the liability on wrongful act.

Therefore, the consideration of injury caused by the force majeure needs to have the
delicacy and to use carefulness. Moreover, the Thai lawyers understand the force majeure fairly
well from the cases in which the meanings of force majeure provided in other countries’ laws are
applied to exempt the liability of the defendants. This deems to create the justice to the defendants

from the injury which is not caused by the defendant’s action.



