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ABSTRACT

Although the registered trademark is under the legal protection when the rights are
infringed, there are still several legal problems because, in Thailand, there are many applicable
laws related to the protection provision of trademarks and there is the overlap among legal
provisions. Consequently, the legal problems related to the penalty enforcement measures to the
trademark offenders are created. The problems which are found in this study can be summarized
as follows:

1. Problems on repetition of laws in providing protection of trademarks between the
Trademark Act, B.E. 2534 (1991) and the Penal Code on the offence of counterfeit or imitation of
trademarks;

2.Problems relating to the imposition of criminal penalty on the offence of counterfeit
or imitation of the trademarks which are registered both inside and outside the country;

3.Problems from the judgments of the Supreme Court in which the reasoning rendered
for each judgment is different;

4.Problems on the impacts of personal rights and liberties due to the application of

criminal measures to trademark offenders.
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From the aforesaid problems, in order to avoid the problems on repetition of legal
provisions and in order to create the clear and beneficial legal enforcement, it is suggested as
follows:

1. When there is trademark offence which is the offence under the Penal Code and, in
the meantime, such action is also the offence under the Trademark Act, the judge has to apply the
legal provision of the Penal Code, Section 90, in which there is one act with multiple offences, to
the cases in order to avoid the repetition in the case proceedings against offenders. Consequently,
the trademark offenders must be punished under the Trademark Act, B.E. 2534 (1991), in which
penalty rate is more serious than the trademark offence under the Penal Code. Moreover, the
Trademark Act, B.E. 2534 (1991) is more modern and complete than the Penal Code. In this
regard, the legal intention aims to protect the rights in conformity with the basis principles in the
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPs) and Clause 16 (2) of
the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPs) is prescribed to
apply the legal provisions in the Paris Convention mutatis mutandis. In addition, the Trademark
Act, B.E. 2534 (1991) provides the protection for only the trademarks which are registered inside
the Kingdom. This is in conformity with the principles in providing the protection for the
trademarks which are protected by all countries around the world;

2. With regard to the legal provisions under the Trademark Act, B.E. 2534 (1991),
Sections 108-109, in the case of the offence on counterfeit or imitation of trademarks, the
counterfeit or imitation of trademarks are very similar. The meanings of the words “the
counterfeit of trademarks” and “the imitation of trademarks™ should be added in order to create
the certainty and avoid the confusion when there is the case of offence on counterfeit or imitation
of trademarks or if the meanings are not added, the combination of legal provisions under
Sections 108-109 should be considered to get rid of the problems of confusions among the
offences on counterfeit or imitation of trademarks;

3.The State agencies should seriously consider the problematic issues of repetition of
laws that there is necessity to amend the laws or to repeal the legal provisions which are obstacles
or unbeneficial for the development of the country and for the effective and efficient law

enforcement accordingly.



