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" “Ihe Restriction of the Use of Certain Hazardous Substances in Electrical and Electronic Equipment Regulations 2008.

(hereinafter called **Sl 2008 No. 37”). Technical documentation 8 “*Producers shall: (a) prepare technical documentation or other

information showing that any electrical and electronic equipment which they have put on the market complies with the

requirements of regulation 7: (b) retain that technical documentation or other information for a period of four years from the

date on which they put the equipment on the market: and (c) if the Secretary of State so requests by notice in writing. submit

that technical documentation or other information (or copies of it) to the Secretary of State within 28 days of the date of the
notice.”
" ) 2008 No. 37. Test purchases 10 “(1) The Secretary of State may purchase electrical and electronic equipment for the purpose

of ascertaining whether the requirements of regulation 7 have been met in respect of'it. (2) If. (a) equipment purchased under
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this regulation is submitted to a test: (b) the test leads to the bringing of proceedings for an offence under regulation 15(1)(a) or the
serving of an enforcement notice: and (c) a person: (i) from whom the equipment was purchased: (i) who is a party to the

proceedings: or (iii) who has an interest in equipment which is identified as infringing goods in an enforcement notice. requests

the Secretary of State to allow that person to have the equipment tested. the Secretary of State shall. if it is practicable for such

a test to be carried out. allow that person to have the equipment tested.”
'" 51 2008 No. 37. Power to require production of documents and information by notice 11 (1) *If the Secretary of State reasonably
believes that a person possesses information or documents (other than technical documentation or other information retained by
a producer as referred to in regulation 8) which may provide evidence as to whether or not the requirements of Part 2 have been
ed in a particular case or class of cases or by a particular person. the Secretary of State may give that person notice in

contraven

writing. requiring that person to provide the Secretary of State with that information. those documents. or copies of them.

(2) A notice given under paragraph. (1) shall state the period of time within which the person to whom it is given must comply

with it: this shall be a period which is reasonable in all the circumstances. and shall not in any event be less than 14 days.”

"™ g1 2008 No. 37. Further powers 10 obtain evidence 12 (1) “The powers specified in paragraphs (3) and (4) may be exercised

where the Secretary of State reasonably believes that their exercise will enable the Secretary of State to obtain evidence as to

whether or not the requirements of Part 2 have been contravened in a particular case or class of cases or by a particular person.
(2) Before exercising any of the powers specified in paragraph (3) or (4). enforcement officers shall, it so requested. produce a
copy of their authorisations to act as enforcement officers.

(3) Enforcement officers may. (a) enter at any reasonable time any premises other than premises occupied only as a person’s

residence: (b) examine and investigate: (i) any process of assembly or manufacture: or (ii) any other aspect of the supply. of

electrical and electronic equipment. or the component parts of such equipment. taking place on. or organised from. such

premises: (¢) take such measurements and photographs and make such recordings as are necessary for the purpose of any

xamination or investigation under sub-paragraph (b)(i): and (d) require any person on such premises to afford them such

exe

tacilities and assistance with respect to any matters or things within that person’s control or in relation to which that person has
C <

sponsibilitics as are necessary to enable them to exercise any of the powers conferred on them by sub-paragraphs (b) and (c)
respons S as

with due regard to the health and safety of themselves and others.
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(4) When enforcement officers have exercised the power of entry under paragraph (3)(a). or when. with a view to ascertaining
whether or not the requirements of Part 2 have been contravened in a particular case or class of cases or by a particular person.
they have agreed to meet. at a specified time and place. a person in whose possession they reasonably believe there is evidence
of the kind referred to in paragraph (1). they may. (a) take samples of any articles or substances found on or in the vicinity of
the premises they have entered or which are in that person’s possession: (b) require any person on the premises or at the
meeting to produce. or. where the information is recorded in computerised form. furnish extracts in legible form from, any
records to which that person has access: (i) which are required to be kept under regulation 8. (ii) which it is necessary for the
enforcement officers to see tor the purposes of an examination or investigation under paragraph (3)(b): or (iii) which take the
form of existing documents which the Secretary of State could require to be produced under regulation 11. and inspect and take
copies of. or of any entry in. the records: and (c) take possession of articles or substances of the kind referred to in
sub-paragraph (a) or records of the kind referred to in sub-paragraph (b). and detain them for so long as is necessary to:
(i) examine them. or cause them (o be examined: (ii) ensure that they are not tampered with before examination of them is
completed: and

(iii) ensure that they are available for use in evidence in any proceedings for an offence under regulation 16(1) or (3).
(5) Where enforcement officers exercise a power conferred by paragraph (4)(a) or (b). instead of immediately. (a) taking the
samples. articles or substances: or (b) requiring the production of the records. they may require them (or. in the case of records.

copies of them) to be produced at such time and place and by such means as they may reasonably specify.”
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™ g1 2008 No. 37. Compliance notice 14. —(1) “Where there are reasonable grounds for suspecting that any of the requirements
of Part 2 have not been complied with. the Secretary of State may serve a notice on the producer. (2) A notice served under
paragraph (1) (a “compliance notice™) shall. (a) state that the Secretary of State suspects a requirement of Part 2 (a “relevant
requirement™) has been contravened:
(b) state why the Secretary of State suspects that the relevant requirement has been contravened and specify the goods in
respect of which it has been contravened: (c) require the producer to whom notice is given: (i) to comply with the relevant
requirement: or (i1 to provide evidence to the Secretary of State demonstrating that the relevant requirement has been complied
with: (d) specify the period of time within which the producer must comply with the notice: and ~ (e) warn the producer that.
anless the requirements of the notice are complied with within the period which it specifies: (i) where a contravention of

regulation 7 1s suspected. the Secretary of State may take further action under regulation 15;and  (ii) the producer may be

prosecuted.”
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* 512008 No. 37. Defence of due diligence 21.-(1) “Subject to the following provisions of this regulation. in proceedings for an
offence under these Regulations, a person who is shown to have 1aken all reasonable steps and exercised all due diligence to
avoid committing the offence shall have a defence.

(2) Where. in any proceedings against a person for such an offence. the defence provided by paragraph (1) involves an
allegation that the commission of the offence was due to. (a) the act or default of another: or (b) reliance on information given
by another. such a defence shall not. without leave of the court. be relied on unless. not later than seven clear days before the
hearing of the proceedings (or. in Scotland. the trial diet). that person has served a notice in accordance with paragraph (3) on
the person bringing the proceedings.

(3) A notice under this regulation shall give such information identifying or assisting in the identification of the person who commitied
the act or default or gave the information as is in the possession of the person serving the notice at the time it is served.

{4) A person shall not be entitled to rely on the defence provided by paragraph (1) by reason of that person’s reliance on
information supplied by another. unless it is shown that it was reasonable in all the circumstances for that person to have relied
on the information. having regard in particular to. (a) the steps which that person took and those which might reasonably have

been taken. for the purpose of verifying the information: and (b) whether that person had any reason to disbelieve the information.”
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' g1 2008 No. 37. Liability of persons other than the principal offender 22 (1) “Where the commission by a person of an offence
under these Regulations is due to anything which another person did or failed to do in the course of a business. that other person

shall be guilty of the offence and may be proceeded against and punished. whether or not proceedings are taken against the first

person.
(2) Where a body corporate commits an offence and it is proved that the offence was committed. (a) with the consent or

connivance of an officer of the body corporate: or (b) as a result of the negligence of an officer of the body corporate. the

officer. as well as the body corporate. shall be guilty of the offence.

(3) In paragraph (2) a reference to an officer of a body corporate includes a reference to. (a) a director. manager. company
secretary or other similar officer of the body corporate: (b) a person purporting to act as a director. manager. company secretary
or other similar officer: and (c) if the affairs of a body corporate are managed by its members. a member.

(4) In this regulation references to a “body corporate” include references to a partnership in Scotland. and in relation to such

partnership. any reference to a director. manager. company secretary or other similar officer of a body corporate is a reference

to a partner.”
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* Cassis de Dijon Redux. Nearly three decades ago. the European Court of Justice (ECJ) issued a celebrated decision. Cassis de
Dijon. in which it established the principle of “mutual recognition.” The ECJ ruled in 1979 that “there is therefore no valid
reason why. provided that they have been lawfully produced and marketed in one of the Member States. alcoholic beverages
should not be introduced into any other Member State.”(para.14) At the same time. however. the ECJ also noted that “Obstacles
to movement within the Community resulting from disparities between the national laws relating to the marketing of the
products in question must be accepted in so far as those provisions may be recognized as being necessary in order to satisfy
mandatory requirements relating in particular to the effectiveness of fiscal supervision. the protection of public health, the
fairness of commercial transactions and the defense of the consumer.” (para.8). On February 14 2007. the European
Commission proposed a Regulation reincamating the Cassis de Dijon decision, together with three other initiatives on free
movement of goods and harmonization. The proposed Regulation on “laying down procedures relating to the application of
certain national technical rules to products lawfully marketed in another Member State and repealing Decision 3052/95/EC™
requires member states to accept products from other member states unless the former (importing states) prove the necessity of
their bans. This strong pro-market. pro-integration ethos is reminiscent of the GATT doctrine. Under GATT Article XI:1. trade
restrictive regulations are prohibited in general. Under Article XX of GATT. a regulating (importing) state should prove that its
restriction is necessary (or relating) to achieve certain regulatory goals, such as protection of human health or the environment.
In contrast. under the SPS. which is a lex specialis to GATT Article XX (b). this burden of proof seems to be reversed because
the SPS declares that members have a “right” to regulate in the sanitary or phytosanitary areas. One might interpret the
Commission’s proposal as yet another attempt to breathe a new life into the EU’s Common Market project. After all those years
since Cassis de Dijon. European businesspeople are still complaining about additional production costs caused by diverging

regulatory standards of member states. ranging from electrical equipments to clothing. See today’s article in Financial Times
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covering this issue. Who knows? This new proposal touching on everyday economic lives of European people might revive a
sign of life of the EU Constitution. as neo-functionalists would maintain. One caveat. This proposal. like the Cassis de Dijon
(mutual recognition) principle itself. applies only to non-harmonized areas, i.e.. where no EC Regulations and Directives apply.
So. huge chunks of products. such as cars and pharmaceuticals. are excluded from this Proposal: The Online Source for World
Trade Law Online Source for World Trade Law. (2009). International Economic Law and Policy Blog:Cassis de Dijon
Redus. 1918318910:hitp://worldtradelaw.typepad.com/ielpblog/ 2007/02/cassis_de_dijon.html - 53k.

CONSOLIDATED VERSION OF THE TREATY ESTABLISHING THE EUROPEAN COMMUNITY. (hereinafter called

"
2

“THE EUROPEAN COMMUNITY™). Art. 30 “The provisions of Articles 28 and 29 shall not preclude prohibitions or
restrictions on imports. exports or goods in transit justified on grounds of public morality. public policy or public security: the
protection of health and life of humans. animals or plants: the protection of national treasures possessing artistic. historic or
archaeological value: or the protection of industrial and commercial property. Such prohibitions or restrictions shall not.
however. constitute a means of arbitrary discrimination or a disguised restriction on trade between Member States.™

* @1§ay Wunou. (2542). aoﬁnnmsﬁ'ﬂanﬁ’ungwuwuﬁmﬁ'vussgﬁmfﬁtﬁa?faumé’awmzlmnﬂqwamnssu :
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" THE EUROPEAN COMMUNITY. Ar. 3 “1. For the purposes set out in Article 2. the activities of the Community shall
include. as provided in this Treaty and in accordance with the timetable set out therein: (a) the prohibition. as between Member

States. of customs duties and quantitative restrictions on the import and export of goods. and of all other measures having

equivalent effect:”
™ THE EUROPEAN COMMUNITY. CHAPTER 2 “PROHIBITION OF QUANTITATIVE RESTRICTIONS BETWEEN

MEMBER STATES.”



80

:1 d' S 9/ Y =Y o/ o 1

= " [~ o a o o o
MEmmuntug mwmﬂﬁﬂszm meﬁmﬂﬂﬂsmmuazmmmswﬁwanﬂumsmﬂﬂ

A o 3 '

Psnundludedosnudvnssvdiogusu Tao 11a31 23 (2)° EC 1957 fnualdiii 11as1
25" EC 1957 MdemsendumBganminsuazms lidenUF1iananid uas wiast 28-31 EC
1957 dwmshuiidaSnatudnhduasdeesnnislulssmauasmsfugnviams
msfunldiuiuddundesuionioludlsznauuazfud imendssman auiias
ndoudhvegiad nmoludszmaaindndao Tao wias 24* EC 1957 fmualidudifiuion
Yszmafiaw 1§5udss Teminndomuuasina1adas mamsindidusiondszmaiiay
Hulinwszdouidemnivdhdudilssnauglsusmuanazinsdonidganinsie
IFon1Baug wudoitudusiinaanioludssmaaangn

Forfu sxiuldh Sudondsemaitawdaonzmudo s fudi
waavuneTuYsTIRY Hail Lfimmﬂﬂsz‘mﬂuqisﬂmﬁuiﬂuwﬂﬁﬁ'ﬁ"suc?aﬁi"mqﬂszmﬁ
fozwmimsilan i iinnuaeandesiu vsamssisadsmalumsissninilszmsuas
anglassamaniBganins Taw 1nas1 13317 EC 1957 1&fnualiuTeienisdrsamiu
FoarlsznoulUdroms I9ndnnsetruderfunanadssmay Tnomwizediess ludeans
wlasuinlassasin® deanasfeatuniBuazmad ulsviemsdeeenuazuiasnisdnles
NNITAIAI) 1BU MIUARIAKNI omsganyu iHuduy

' < v a TR =
E)Enduliﬂmn ll“’)’lﬂizqf]ﬂﬂJQISﬂ%zuuTUu1ﬂﬂ1iﬂ153ulla$WU1U1uﬂ

> 1
IAAIAUMNGANNTATUANUNNBVDINIANTT XXIV : 8 UBI GATT” UANA Y UARIUAIY

* THE EUROPEAN COMMUNITY. Art. 23 “2. The provisions of Article 25 and of Chapter 2 of this title shall apply to products
originating in Member States and to products coming from third countries which are in free circulation in Member States.™
" THE EUROPEAN COMMUNITY. Art. 25 “Customs duties on imports and exports and charges having equivalent effect shall

be prohibited between Member States. This prohibition shall also apply to customs duties of a fiscal nature.”

-

THE EUROPEAN COMMUNITY. Art. 24 “Products coming from a third country shall be considered to be in free circulation
in a Member State if the import formalities have been complied with and any customs duties or charges having equivalent
effect which are payable have been levied in that Member State. and if they have not benefited from a total or partial drawback
of such duties or charges.”

" THE EUROPEAN COMMUNITY. Art. 133 “(1) The common commercial policy shall be based on unirtorm
principles.particularly in regard to changes in tariff rates. the conclusion of tarift and trade agreements. the achievement of
uniformity in measures of liberalisation. export policy and measures to protect trade such as those to be taken in the event of
dumping or subsidies.”

" General Agreement on Tarifts and Trade. (hereinafier called “GATT™). Part [11 Art. XXIV “Territorial Application — Frontier
Traffic ~ Customs Unions and Free-trade Areas 1. The provisions of this Agreement shall apply to the metropolitan customs

territories of the contracting parties and to any other customs territories in respect of which this Agreement has been accepted
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under Article XX V1 or is being applied under Article XXXI11I or pursuant to the Protocol of Provisional Application. Each such
customs territory shall. exclusively for the purposes of the territorial application of this Agreement. be treated as though it were
a contracting party: Provided that the provisions of this paragraph shall not be construed to create any rights or obligations as
between two or more customs territories in respect of which this Agreement has been accepted under Article XXVI or is being
applied under Article XXXIII or pursuant to the Protocol of Provisional Application by a single contracting party.

2. For the purposes of this Agreement a customs territory shall be understood to mean any territory with respect to which
separate tariffs or other regulations of commerce are maintained for a substantial part of the trade of such territory with other
territories.

3. The provisions of this Agreement shall not be construed to prevent: (a) Advantages accorded by any contracting party to
adjacent countries in order to facilitate frontier traffic: (b) Advantages accorded to the trade with the Free Territory of Trieste
by countries contiguous to that territory. provided that such advantages are not in conflict with the Treaties of Peace arising out
of the Second World War.

4. The contracting parties recognize the desirability of increasing freedom of trade by the development. through voluntary
agreements. of closer integration between the economies of the countries parties to such agreements. They also recognize that
the purpose of a customs union or of a free-trade area should be to facilitate trade between the constituent territories and not to
raise barriers to the trade of other contracting parties with such territories.

5. Accordingly. the provisions of this Agreement shall not prevent. as between the territories of contracting parties. the
formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a
customs union or of a free-trade area: Provided that: (a) with respect to a customs union. or an interim agreement leading to a
formation of a customs union. the duties and other regulations of commerce imposed at the institution of any such union or
interim agreement in respect of trade with contracting parties not parties to such union or agreement shall not on the whole be
higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent
territories prior to the formation of such union or the adoption of such interim agreement, as the case may be: (b) with respect
to a free-trade area. or an interim agreement leading to the formation of a free-trade area. the duties and other regulations of
commerce maintained in each of the constituent territories and applicable at the formation of such free-trade area or the
adoption of such interim agreement to the trade of contracting parties not included in such area or not parties to such agreement
shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same
constituent territories prior to the formation of the free-trade area. or interim agreement as the case may be: and (c) any interim
agreement referred to in subparagraphs (a) and (b) shall include a plan and schedule for the formation of such a customs union
or of such a free-trade area within a reasonable length of time.
6. If. in fulfilling the requirements of subparagraph 5 (a). a contracting party proposes to increase any rate of duty inconsistently
with the provisions of Article Il. the procedure set forth in Article XXVIII shall apply. In providing for compensatory
adjustment. due account shall be taken of the compensation already afforded by the reduction brought about in the
corresponding duty of the other constituents of the union.
7. (a) Any contracting party deciding to enter into a customs union or free-trade area. or an interim agreement leading to the
formation of such a union or area. shall promptly notify the CONTRACTING PARTIES and shall make available to them such
information regarding the proposed union or area as will enable them to make such reports and recommendations to contracting
parties as they may deem appropriate: (b) If. after having studied the plan and schedule included in an interim agreement

referred to in paragraph 5 in consultation with the parties (o that agreement and taking due account of the information made
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available in accordance with the provisions of subparagraph (a). the CONTRACTING PARTIES find that such agreement is
not likely to result in the formation of a customs union or of a free-trade area within the period contemplated by the parties to
the agreement or that such period is not a reasonable one. the CONTRACTING PARTIES shall make recommendations to the
parties to the agreement. The parties shall not maintain or put into force. as the case may be. such agreement if they are not
prepared to modify it in accordance with these recommendations: (c) Any substantial change in the plan or schedule referred to
in paragraph 5 (c) shall be communicated to the CONTRACTING PARTIES. which may request the contracting parties
concerned to consult with them if the change seems likely to jeopardize or delay unduly the formation of the customs union or
of the free-trade area.

8. For the purposes of this Agreement: (a) A customs union shall be understood to mean the substitution of a single customs
territory for two or more customs territories. so that: (i) duties and other restrictive regulations of commerce (except. where
necessary. those permitted under Articles X1, XII. XHI. XIV. XV and XX) are eliminated with respect to substantially all the
trade between the constituent territories of the union or at least with respect to substantially all the trade in products originating
in such territories. and.. (ii} subject to the provisions of paragraph 9. substantially the same duties and other regulations of
commerce are applied by each of the members of the union to the trade of territories not included in the union; (b) A free-trade
area shall be understood to mean a group of two or more customs territories in which the duties and other restrictive regulations
of commerce (except. where necessary. those permitted under Articles X1, XII. XIIl. XIV. XV and XX) are eliminated on
substantially all the trade between the constituent territories in products originating in such territories.

9. The preferences referred to in paragraph 2 of Article | shall not be affected by the formation of a customs union or of a free-
trade area but may be eliminated or adjusted by means of negotiations with contracting parties affected.* This procedure of
negotiations with affected contracting parties shall. in particular, apply to the elimination of preferences required to conform
with the provisions of paragraph 8 (a)(i) and paragraph 8 (b).

10. The CONTRACTING PARTIES may by a two-thirds majority approve proposals which do not fully comply with the
requirements of paragraphs 5 to 9 inclusive. provided that such proposals lead to the formation of a customs union or a free-
trade area in the sense of this Article.

11. Taking into account the exceptional circumstances arising out of the establishment of India and Pakistan as independent
States and recognizing the fact that they have long constituted an economic unit. the contracting parties agree that the
provisions of this Agreement shall not prevent the two countries from entering into special arrangements with respect to the
trade between them. pending the establishment of their mutual trade relations on a definitive basis.*

12. Each contracting party shall take such reasonable measures as may be available to it to ensure observance of the provisions

of this Agreement by the regional and local governments and authorities within its territories.”
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* THE EUROPEAN COMMUNITY. Art. 133 (11) 1. “The common commercial policy shall be based on uniform principles.
particularly in regard to changes n tariff rates. the conclusion of tariff and trade agreements, the achievement of uniformity in
measures of liberalisation. export policy and measures to protect trade such as those to be taken in the event of dumping or
subsidies.

2. The Commission shall submit proposals to the Council for implementing the common commercial policy.
3. Where agreements with one or more States or international organisations need to be negotiated. the Commission shall make
recommendations to the Council. which shall authorise the Commission to open the necessary negotiations. The Council and
the Commission shall be responsible for ensuring that the agreements negotiated are compatible with intenal Community
policies and rules. The Commission shall conduct these negotiations in consultation with a special committee appointed by the
Council to assist the Commission in this task and within the framework of such directives as the Council may issue to it. The
Commission shall report regularly to the special committee on the progress of negotiations. The relevant provisions of Article
300 shall apply.
4, In exercising the powers conferred upon it by this Article. the Council shall act by a qualified majority.
5. Paragraphs 1 to 4 shall also apply to the negotiation and conclusion of agreements in the fields of trade in services and the
commercial aspects of intellectual property. in so far as those agreements are not covered by the said paragraphs and without
prejudice to paragraph 6. By way of derogation from paragraph 4. the Council shall act unanimously when negotiating and
concluding an agreement in one of the fields referred to in the first subparagraph. where that agreement includes provisions for
which unanimity is required for the adoption of internal rules or where it relates to a field in which the Community has not yet
exercised the powers conferred upon it by this Treaty by adopting intemal rules. The Council shall act unanimously with
respect to the negotiation and conclusion of a horizontal agreement insofar as it also concerms the preceding subparagraph or the
second subparagraph of paragraph 6. This paragraph shall not affect the right of the Member States to maintain and conclude
agreements with third countries or international organisations in so far as such agreements comply with Community law and
other relevant international agreements.
6. An agreement may not be concluded by the Council if it includes provisions which would go beyond the Community's
internal powers. in particular by leading to harmonisation of the laws or regulations of the Member States in an area for which
this Treaty rules out such harmonisation. In this regard. by way of derogation from the first subparagraph of paragraph 5.
agreements relating to trade in cultural and audiovisual services. educational services. and social and human health services.
shall fall within the shared competence of the Community and its Member States. Consequently. in addition to a Community
decision taken in accordance with the relevant provisions of Article 300. the negotiation of such agreements shall require the
accord of the Member States. Agreements thus negotiated shall be concluded jointly by the Community and the

common

Member States. The negotiation and conclusion of intermational agreements in the field of transport shall continue to be
governed by the provisions of Title V and Article 300.

7. Without prejudice to the first subparagraph of paragraph 6. the Council. acting unanimously on a proposal from the
Commission and after consulting the European Parliament. may extend the application of paragraphs | to 4 to international

negotiations and agreements on intellectual property in so far as they are not covered by paragraph 5.”
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* GATT. Art. X1 “General Elimination of Quantitative Restrictions
1. No prohibitions or restrictions other than duties. taxes or other charges. whether made effective through quotas. import or
export licences or other measures. shall be instituted or maintained by any contracting party on the importation of any product
of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of
any other contracting party.
2. The provisions of paragraph 1 of this Article shall not extend to the following: (a) Export prohibitions or restrictions
temporarily applied to prevent or relieve critical shortages of foodstuffs or other products essential to the exporting contracting
party. (b) Import and export prohibitions or restrictions necessary to the application of standards or regulations for the
classification. grading or marketing of commodities in international trade: (c) Import restrictions on any agricultural or fisheries
product. imported in any form. necessary (o the enforcement of governmental measures which operate: (i) to restrict the
quantities of the like domestic product permitted to be marketed or produced. or. if there is no substantial domestic production
of the like product. of a domestic product for which the imported product can be directly substituted: or
(i) to remove a temporary surplus of the like domestic product. or. if there is no substantial domestic production of the like
product. of a domestic product for which the imported product can be directly substituted. by making the surplus available to
groups of domestic consumers free of charge or at prices below the current market level: or (iii) to restrict the quantities

certain

permitted to be produced of any animal product the production of which is directly dependent. wholly or mainly. on the

imported commodity. if the domestic production of that commodity is relatively negligible. Any contracting party applying

restrictions on the importation of any product pursuant to sub-paragraph (c) of this paragraph shall give public notice of the

total quantity or value of the product permitted to be imported during a specified future period and of any change in such
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quantity or value. Moreover, any restrictions applied under (i) above shall not be such as will reduce the total of imports relative
to the total of domestic production, as compared with the proportion which might reasonably be expected to rule between the
two in the absence of restrictions. In determining this proportion. the contracting party shall pay due regard to the proportion

prevailing during a previous representative period and to any special factors which may have affected or may be affecting the

trade in the product concerned.”

£

THE EUROPEAN COMMUNITY. Art. 28 “Quantitative restrictions on imports and all measures having equivalent effect shall
be prohibited between Member States.™

" Jochem Wiers. (2002). Trade and Environment in the EC and the WTO : A Legal Analysis. Groningen. Europa Law

Publishing. pp. 396.

* THE EUROPEAN COMMUNITY. Art. 95 “1. By way of derogation from Article 94 and save where otherwise provided in
this Treaty. the following provisions shall apply for the achievement of the objectives set out in Article 14. The Council shall,
acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee,
adopt the measures for the approximation of the provisions laid down by law. regulation or administrative action in Member
States which have as their object the establishment and functioning of the internal market.

2. Paragraph | shall not apply to fiscal provisions. to those relating to the free movement of persons nor to those relating to the
rights and interests of employed persons.

3. The Commission. in its proposals envisaged in paragraph | conceming health. safety. environmental protection and consumer
protection. will 1ake as a base a high level of protection. taking account in particular of any new development based on scientific facls.

Within their respective powers. the European Parliament and the Council will also seek to achieve this objective.
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4. If. after the adoption by the Council or by the Commission of a hanmonisation measure, a Member State deems it necessary to maintai

! main
national provisions on grounds of major needs referred to in Article 30. or relating to the protection of the environment or the worki "j
environment. it shall notify the Commission of these provisions as well as the grounds for maintaining them. b
5. Moreover. without prejudice to paragraph 4. if. afier the adoption by the Council or by the Commission of a harmonisation
measure. a Member State deems it necessary to introduce national provisions based on new scientific evidence relating to the
of the environment or the working environment on grounds of a problem specific to that Member State arising after

protection
the adoption of the harmonisation measure. it shall notify the Commission of the envisaged provisions as well as th d
e grounds

for illlloducillg them.
6. he Commission Sha" Wlth”l Six lnonths Or lhe no ification
] N tifications as refened 1o in para laphs 4 an
4 d 5 applove or re.
. Jecl lhe

national provisions involved after having verified wheth
er or not they are a means of arbi iscriminati
itrary discrimination or a disgui
e sguised
restriction on trade between Member States and whether or not they shall constitute an obstacle to the functioning of th
! © he
internal market. In the absence of a decision by the Commission within this period the national provisions referred to i
0 in

paragraphs 4 and 5 shall be deemed to have been approved. When justified by the complexity of the matter and in the ab

sence

of danger for human health. the Commission may notify the Member State concerned that the period referred to in thi
o in this

paragraph may be extended for a further period of up to six months.

7. When. pursuant to paragraph 6. a Member State is authorised to maintain or introduce national provisions derogating from a

harmonisation measure. the Commission shall immediately examine whether to propose an adaptation to that me
asure.

3. When a Member State raises a specific problem on public health in a field which has been the subject of prior harmonisation

measures. it shall bring it to the attention of the Commission which shall immediately examine whether to propose a i
ppropriate

measures to the Council.
9. By way of derogation from the procedure laid down in Articles 226 and 227. the Commission and any Member Stat
e may

bring the matter directly before the Court of Justice if it considers that another Member State is making improper use of th
e

powers provided for in this Article.

10. The harmonisation measures referred to above shall. in appropriate cases. include a safeguard clause authorising the

Member States to take. for one or more of the non-economic reasons referred to in Article 30. provisional measures subject to a

Community control procedure.”
UROPEAN COMMUNITY. Art. 134 “In order to ensure that the execution of measures of commercial policy taken in

THEE

accordance with this Treaty by any Member State is not obstructed by deflection of trade. or where differences between such

measures lead 1o economic difficulties in one or more Member States. the Commission shall recommend the methods for tl
r the

requisite cooperation between Member States. Failing this. the Commission may authorise Member States to take the neces
sary
protective measures. the conditions and details of which it shall determine. In case of urgency. Member States shall
. request
orisation to take the necessary measures themselves from the Commission. which shall take a decision as soon as possibl
ossible:

cerned shall then notify the measures to the other Member States. The Commission may decide at
) any

auth

the Member States con
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time that the Member States concerned shall amend or abolish the measures in question. In the selection of such measures.

priority shall be given to those which cause the least disturbance of the functioning of the common market.”
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* THE EUROPEAN COMMUNITY. Art. 30 “The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions
on imports, exports or goods in transit justified on grounds of public morality. public policy or public security: the protection of
health and life of humans. animals or plants: the protection of national treasures possessing artistic. historic or archaeological
value: or the protection of industrial and commercial property. Such prohibitions or restrictions shall not, however. constitute a
means of arbitrary discrimination or a disguised restriction on trade between Member States.”

4 pafnmismiafilan (World Trade Organization: WTO) iWupadmisseniadszine fiwannisusiamsianuana
Wl hdemiganinsuaznisdmeunad (General Agreement on Tariffs and Trade: GATT) tfied) w.d1. 2490 Fevmzifu
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“ I'HE EUROPEAN COMMUNITY. Art. 24 “Products coming from a third country shall be considered to be in free circulation

in a Member State if the import formalities have been complied with and any customs duties or charges having equivalent
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effect which are payable have been levied in that Member State. and if they have not benefited from a total or partial drawback

of such duties or charges.”
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