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*? California financial code. Section 17200. It shall be unlawful for any person to engage in business as an escrow
agent within this state except by means of a corporation
" California financial code. Section 17202. (a) At the time of filing an application for an escrow agent's license, the
applicant shall deposit with the commissioner a bond satisfactory to the commissioner in the amount of at least
twenty-five thousand dollars ($25,000). Thereafter, a licensee shall maintain a bond satisfactory to the
commissioner in the amount of:(1)twenty-five thousand dollars ($25,000) if 150 percent of the previous year's
average annual trust fund obligations, as calculated under Section 17348, equals two hundred fifty thousand
dollars ($250,000) or less; (2) thirty-five thousand dollars ($35,000) if 150 percent of the previous year's
average annual trust fund obligations, as calculated under Section 17348, equals at least two hundred fifty
thousand one dollars ($250,001) but not more than five hundred thousand dollars ($500,000); or (3) fifty
thousand dollars ($50,000) if 150 percent of the previous year's average annual trust fund obligations, as
calculated under Section 17348, equals five hundred thousand one dollars ($500,001) or more. The bond shall
run to the state for the use of the state and for any person who has cause against the obligor of the bond under
the provision of this division. A deposit given instead of the bond required by this section shall not be deemed
an asset of the applicant or licensee for the purpose of complying with Section 17210. An applicant or licensee
may obtain an irrevocable letter of credit approved by the commissioner in lieu of the bond.

(b) Escrow agents licensed prior to January 1, 1986, shall comply with the requirements of

subdivision (a) on or before July 1, 1986.
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" California financial code. Section 17200.8. (a) Within the organization of each escrow agent corporation,
either as an owner, officer, or employee, there shall be one or more persons possessing a minimum of five years
of responsible escrow or joint control experience to be stationed at the main office of the corporation and one or
more persons possessing a minimum of four years of responsible escrow or joint control experience stationed at
each branch. At least one such qualified person shall be stationed on duty at each business location licensed by
this division during the time the location is open for business. A person who has satisfied educational
requirements established by the commissioner may substitute education for up to one year of experience.

** California financial code. Section 17006. (a) This division does not apply to:

(1) Any person doing business under any law of this state or the United States relating to banks,
trust companies, building and loan or savings and loan associations, or insurance companies.

(2) Any person licensed to practice law in California who has a bona fide client relationship with a
principal in a real estate or personal property transaction and who is not actively engaged in the business of an
escrow agent.

(3) Any person whose principal business is that of preparing abstracts or making searches of title
that are used as a basis for the issuance of a policy of title insurance by a company doing business under any
law of this state relating to insurance companies.

(4) Any broker licensed by the Real Estate Commissioner while performing acts in the course of or
incidental to a real estate transaction in which the broker is an agent or a party to the transaction and in which
the broker is performing an act for which areal estate license is required.

(b) The exemptions provided for in paragraphs (2) and (4) of subdivision (a) are personal to
the persons listed, and those persons shall not delegate any duties other than duties performed under the direct
supervision of those persons. Notwithstanding the provisions of this subdivision, the exemptions provided for in
paragraphs (2) and (4) of subdivision (a) are not available for any arrangement entered into for the purpose of

performing escrows for more than one business.
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"7 California financial code. Section 17409. (a) All moneys deposited in escrow to be delivered upon the close of
the escrow or upon any other contingency shall be deposited and maintained in a noninterest-bearing demand or
checking account in a bank, a state or federal savings bank, or a state or federal savings association or in a
noninterest-bearing account subject to immediate withdrawal in an industrial loan company insured by the
Federal Deposit Insurance Corporation and approved to receive those moneys by the commissioner. Thereafter,
these moneys may be deposited in an interest-bearing account in a bank, a state or federal savings bank, a state
or federal savings association, an industrial loan company approved to receive those moneys by the
commissioner, or a state or federal credit union, if the depositor is qualified for membership under the bylaws of
that credit union, and the moneys are maintained separate, distinct, and apart from funds belonging to the

non

escrow agent. Those funds, when deposited, are to be designated as "trust funds," "escrow accounts," or under
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some other appropriate name indicating that the funds are not the funds of the escrow agent.Upon request of the
commissioner, a licensee shall furnish to the commissioner an authorization for examination of financial
records of any trust funds or escrow accounts, maintained in a financial institution, in accordance with the
procedures set forth in Section 7473 of the Government Code.
™ California financial code. Section 17409.
" California financial code. Section 17410. (a) Escrow or trust funds are not subject to enforcement of a money
judgment arising out of any claim against the licensee or person acting as escrow agent, and in no instance shall
such escrow or trust funds be considered or treated as an asset of the licensee or person performing the
functions of an escrow agent.

(b) Interest paid or payable on funds deposited in escrow by alicensee are not subject to

enforcement of a money judgment arising out of any claim against the licensee or person acting as escrow agent.
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*! California financial code. Section 17209. An application for a license as an escrow agent shall be signed and
verified by an authorized officer of the applicant, and such application shall be accompanied by a certified copy

of the articles of incorporation and a copy of the bylaws of the proposed licensee. The application shall set

forth:

(a) The names and addresses of the incorporators, directors, and officers.

(b) An itemized statement of the estimated receipts and expenditures of the proposed first year of
operations.

(c) An audited financial statement showing compliance with Section
* California financial code. Section 17209.3. The commissioner may refuse to issue any license being applied
for, and shall refuse to issue any license being applied for if upon the commissioner's examination and
investigation, and after appropriate hearing, the commissioner finds any of the following:

(a) That the corporation is to be formed for any business other than legitimate escrow agent services,
or proposes to use a name that is misleading or in conflict with the name of an existing licensee.

(b) That any incorporator, officer, or director of the applicant has, within the last 10 years, been (1)
convicted of or pleaded nolo contendere to a crime, or (2) committed any act involving dishonesty, fraud, or
deceit, which crime or act is substantially related to the qualifications, functions, or duties of a person engaged

in business in accordance with the provisions of this division.
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(c) That there is no officer or manager possessing a minimum of five years of responsible escrow or
joint control experience stationed or to be stationed at the main office of the corporation
and that there is no officer, manager or employee possessing a minimum of four years of responsible escrow or
joint control experience stationed or to be stationed at each branch.

(d) That the proposed licensee's financial program is unsound.

(e) A false statement of a material fact has been made in the application for license.

(f) The applicant, any officer, director, general partner, or incorporator of the applicant, or any person
owning or controlling, directly or indirectly, 10 percent or more of the outstanding equity
securities of the applicant has violated any provision of this division or the rules thereunder or any similar
regulatory scheme of the State of California or a foreign jurisdiction.

(g) The applicant has failed to comply with the Fidelity Corporation's membership requirements set
forth in subdivision (b) of Section 17312, in subdivision (a) of Section 17320, and in Sections 17331 and 17331.1.
* California financial code. Section 17006 (b).

** California financial code. Section17209.3.
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* California financial code. Section 17214. (a) There is established in the Department of Business Oversight an
Escrow Law Advisory Committee consisting of 11 members. The members shall consist of the commissioner or
his or her designee; the chairman of the board and the immediate past chairman of the board for the Escrow
Agents Fidelity Corporation; the current chairman of the board and the immediate past chairman of the board

for the Escrow Institute of California; a person selected by the commissioner to represent a different type of
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business ownership under this division; a person selected by the commissioner to represent a different type of
business specialization; a person selected by the commissioner to represent small businesses operating pursuant
to this division; a person selected by the commissioner to represent medium-sized businesses operating pursuant
to this division; an attorney at law experienced in escrow matters selected by the commissioner; and a certified
public accountant experienced in the escrow business selected by the commissioner.

Except for the members from the Escrow Agents Fidelity Corporation and the Escrow Institute of
California, members appointed by the commissioner shall serve for a term of two years.

The committee shall meet at least quarterly. The commissioner or his or her designee shall chair the
committee. All members shall serve without compensation or reimbursement for expenses.

Where the chairman of the board or the immediate past chairman of the board of the Escrow Agents
Fidelity Corporation is the same person, or is unable to serve on the advisory committee, then the
commissioner, after consultation with the board of directors of the Escrow Agents Fidelity Corporation, shall
choose a member of the board of directors to serve on the committee. Where the president or past president of
the Escrow Institute of California is the same person, or is unable to serve on the advisory committee, then the
commissioner, after consultation with the board of directors of the Escrow Institute of California, shall choose a
member of the board of directors to serve on the committee.

(b) The purpose of the committee is to assist the commissioner in the implementation of the
commissioner s duties under this chapter.
*’ California financial code. Section 17403. (a) No person subject to this division shall issue, circulate, or publish
any advertisement by any means of communication, or make use of or circulate any letterheads, billheads, blank
notes, blank receipts, blank escrow instructions, certificates, circulars, or any written, printed, partially written
or printed paper containing any fictitious or corporate name or other words indicating that the person is in the

escrow business, unless the person is a licensed escrow agent.
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* California financial code. Section 17213. (b) An escrow agent's license is not transferable or assignable.
Further, no license may be acquired, either in whole or in part, directly or indirectly, through stock purchase,
foreclosure pursuant to a pledge or hypothecation, or other devices without the consent of the commissioner.
Prior to the transfer of 10 percent or more of the shares of an escrow agent, the escrow agent shall file a new
application for licensure as required by Section 17201. However, a new application for licensure shall not be
required to be filed by the escrow agent if the transfer of 10 percent or more of the shares of the escrow agent
will be made by an existing shareholder to another existing shareholder who also owns 10 percent or more of
the shares of the escrow agent before the transfer.
* California financial code. Section 17414.(a) It is a violation for any person subject to this division or any director,
stockholder, trustee, officer, agent, or employee of any such person to do any of the following:

(1) Knowingly or recklessly disburse or cause the disbursal of escrow funds otherwise than in
accordance with escrow instructions, or knowingly or recklessly to direct, participate in, or aid or abet in a
material way, any activity which constitutes theft or fraud in connection with any escrow transaction.

(2) Knowingly or recklessly make or cause to be made any misstatement or omission to state a
material fact, orally or in writing, in escrow books, accounts, files, reports, exhibits, statements, or any other

document pertaining to an escrow or escrow affairs.
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* California financial code. Section17212.1. All licensees shall notify the commissioner of any changes in
shareholders, directors, officers, trustees, managers, and other persons participating in the escrow business
directly or indirectly compensated by the escrow agent (other than usual and customary employees who file
pursuant to subdivision (d) of Section 17414.1 and Section 17419), by filing by certified mail, return receipt
requested, for those persons a statement of identity and questionnaire, as prescribed by the commissioner for
those persons, and fingerprint images and related information, submitted using the process established by the
Department of Justice for requesting state and federal summary criminal history information. Persons who have
previously submitted fingerprints or fingerprint images and related information to the commissioner may so
notify the commissioner and need not submit additional fingerprint images and related information unless
requested to do so by the commissioner.

*! California financial code. Section 17405. (a) The business, accounts and records of every person performing

as an escrow agent, whether required to be licensed under this division or not, are subject to inspection and
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examination by the commissioner at any time without prior notice. The provisions of this section shall not
apply to persons specified in Section 17006.

(b) Any person subject to this division shall, upon request, exhibit and allow inspection and copying
of any books and records by the commissioner or his or her authorized representative.

(¢) (1) The commissioner shall conduct an examination of each licensed escrow agent as described in
subdivision (a) as often as the commissioner deems necessary and appropriate, but not less than once every 48
months. (2) The examination shall be conducted for the 12-month period immediately preceding the date that
the examination is commenced unless the commissioner finds, based on information uncovered in the
examination or in the most recent independent audit report, that the examination should be extended beyond the
12-month period. (3) In determining how often an examination shall be conducted, the commissioner may consider
each licensed escrow agent's compliance with the requirements set forth in this division and other factors the
commissioner may by rule or order designate. (4) This subdivision shall apply only to examinations commenced
after the effective date established by the rule or order of the commissioner for the factors described in
paragraph (3).

(d) Notwithstanding subdivision (c), the commissioner may conduct an indoctrination or preliminary

examination, or both, under this section of any new licensee within one year of the issuance of the license under
this division, and an examination described in subdivision (a) within two years of the issuance of the license
under this division.
* California financial code. Section17406. (a) Each licensee shall submit to the commissioner, at the licensee's
own expense, an audit report containing audited financial statements covering the calendar year or, if the
licensee has an established fiscal year, then for that fiscal year, within 105 days after the close of the calendar or
fiscal year, as applicable. At that time, each licensee shall also file additional relevant information as the
commissioner may require.

(b) Within 30 days after receipt of a request from the commissioner, a licensee or other person subject
to this division shall submit to the commissioner, at the person's own expense, an audit report containing
audited financial statements covering the 12 calendar months next preceding the month of receipt of the request,

or for another period as the commissioner may require. Unless the public interest shall otherwise require, the
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commissioner shall exempt a licensee from the provisions of subdivision (a) in whole or in part if the licensee
has complied with a request pursuant to this subdivision as of a date within the calendar or fiscal year for which
the exemption is granted.

(c) A licensee whose license has been revoked shall submit to the commissioner, at its own expense,
on or before 105 days after the effective date of the revocation, a closing audit report as of that effective date, or
for another period as the commissioner may specify. The report shall include the information specified by the
commissioner. A licensee who has complied with this subdivision is exempt from subdivision (a) of this section.

(d) The reports and financial statements referred to in subdivisions (a) and (b) shall include at least a
balance sheet and a statement of income for the year ended on the balance sheet date together with other
relevant information as the commissioner may require. The reports and financial statements referred to in
subdivisions (a), (b), and (c) shall be prepared in accordance with generally accepted accounting principles, and
shall be accompanied by a report, certificate, or opinion of, an independent certified public accountant or
independent public accountant. The audits shall be conducted in accordance with generally accepted auditing
standards and the rules of the commissioner.

(e) A licensee shall make other special reports to the commissioner as the commissioner may from
time to time require.

(f) For good cause and upon written request, the commissioner may extend the time for compliance
with subdivisions (a) and (b).

(g) A licensee shall, when requested by the commissioner, submit its unaudited financial statements,
prepared in accordance with generally accepted accounting principles and consisting of at least a balance sheet
and statement of income and expense as of the date and for the period specified by the commissioner. The
commissioner may require the submission of these reports on a monthly or other periodic basis.

(h) If the report, certificate, or opinion of the independent accountant referred to in subdivision (d) is
in any way qualified, the commissioner may require the licensee to take action as he or she deems appropriate
to permit an independent accountant to remove the qualifications from the report, certificate, or opinion.

(i) The commissioner may reject any financial statement, report, certificate, or opinion by notifying
the licensee or other person required to make the filing of its rejection and the cause of the rejection. Within 30
days after the receipt of the notice, the licensee or other person shall correct the deficiency and the failure so to
do shall be deemed a violation of this division. The commissioner shall retain a copy of all rejected filings.

(j) The commissioner may make rules specifying the form and content of the reports and financial
statements referred to in this section, and may require that those reports and financial statements be verified by

the licensee in the manner as he or she may prescribe.
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(k) Upon completion of the reports and financial statements referred to in subdivisions (a), (b), and
(¢), the independent accountant shall submit to the commissioner complete copies of the reports and financial
statements at the same time that copies of the reports and financial statements are submitted to the licensee.

(D A licensee who engages an independent accountant or other third-party contractor to reconcile trust
account records shall request the independent accountant or third-party contractor, at a minimum, to immediately
notify the commissioner and Fidelity Corporation in the event of any of the following:

(1) The termination or voluntary withdrawal of the independent accountant or third-party
contractor from the engagement.(2) The discovery by the independent accountant or third-party contractor of an
unreconcilable trust account debit balance. A debit balance exists if an escrow agent withdraws, pays out, or
transfers money from an escrow account in excess of the amount to the credit of that account at the time of the
withdrawal, payment, or transfer. (3) The discovery by the independent accountant or third-party contractor that
trust account reconciliations have not been performed for two months after the end of any calendar month.(4)
The discovery by the independent accountant or third-party contractor of exception items in trust account
exception reports, that remain uncorrected for two months after the end of any calendar month. Notification
pursuant to this subdivision may be accomplished by transmitting to the commissioner and Fidelity Corporation, in
either electronic or paper form, copies of trust account reconciliation exception reports. Nothing in this subdivision
imposes any duty or obligation on an independent accountant or third-party contractor to Fidelity Corporation,
members of Fidelity Corporation, or the commissioner.

(m) Nothing in this section shall be deemed to require a licensee to contract with a third party to
reconcile trust account records
* California financial code. Section 17601.If the commissioner has reason to believe that any escrow agent is
violating the provisions of this division, the commissioner may investigate the escrow agent's business and
examine the books, accounts, records, and files used in the business of every escrow agent and of every person
who acts or claims to act as principal or agent under or without the authority of this division. For the purposes
of examination the commissioner and representatives of the commissioner shall have free access to the offices

and places of business, books, accounts, records, papers, files, safes, and vaults of all persons examined. The
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cost of any investigation, inspection, and examination of a licensee under this section shall be paid to the
commissioner as provided in Section 17405.1.
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* Western Australia State, Australia.

v
1 @

* ?jﬁfymﬂﬁf)w'hﬂ?ﬂmlﬁlw%ﬂ “Settlement agent” AWABINY ol Aunug dyaisaesdhely
ganssulagsnssumile1Qide lufinnudaudasufersunatlss Toand (conflict of interest) Tuns@isuiil
settlement agent Jnyaz IndiReary “Eserow agent” Tungrianevesansgemsmiga.

*business settlement agent means any person who arranges or effects a settlement of a business transaction for
reward or who, whether for reward or otherwise, carries on business arranging or effecting settlements of
business transactions and whether or not that business is carried on conjunction with or as part of or associated
with any other profession, trade, occupation or employment, but does not include the exceptions specified in
section 4(1);

** real estate settlement agent means any person who arranges or effects the settlement of a real estate transaction for
reward or who, whether for reward or otherwise, carries on business arranging or effecting settlements of real
estate transactions and whether or not that business is carried on in conjunction with or as part of or associated

with any other profession, trade, occupation or employment, but does not include the exceptions specified in

section 4(1);
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* Settlement Agent Act 1981. Article 27. Grant of licence to a natural person
(1) Subject to this Act, a person. not being a body corporate, who applies to the Board for a real
estate settlement agent’s licence or a business settlement agent’s licence, or both, and pays to the Board the
prescribed fee for the licence shall be granted and may hold a licence if the Board is satisfied that
(a) he is of or over the age of 18 years;
(b) he is a person of good character and repute and a fit and proper person to hold a licence;
(c) he has sufficient material and financial resources available to him to enable him to comply
with the requirements of this Act;
(d) he is ordinarily resident in the State; and
(e) he understands fully the duties and obligations imposed by this Act on settlement agents.
(2) In subsection (1) (b) fit and proper includes being qualified in accordance with Schedule 1 subject
to the savings and exceptions provided therein and elsewhere in this Act, but nothing in that Schedule shall

derogate from the discretion conferred on the Commissioner by subsection (1) in the granting of a licence.
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* Settlement Agent Act 1981. Article 28. Grant of licence to a firm

(1) Subject to this Act, 2 or more persons constituting a firm who apply to the Commissioner for a
real estate settlement agent’s licence or a business settlement agent’s licence, or both, and pay to the
Commissioner the prescribed fee for the licence shall be granted and may hold a licence if the Commissioner is
satisfied that —

(a) all of the natural persons, if any, by whom the firm is constituted and all of the directors of,
and all of the persons concerned in the management or control of, any body corporate by which the firm is
constituted are persons of good character and repute and are persons fit to be concerned as directors of, or in the
management and control of, a settlement agent’s business; and

(b) the persons by whom or by which the firm is constituted have sufficient material and
financial resources available to them to enable them to comply with the requirements of this Act; and

(c) where the firm is constituted by not more than 3 persons, at least one of them is licensed or
where the firm is constituted by more than 3 persons at least 2 of them are licensed; and

(d) the person in bona fide control of the business operated under the licence is —

(1) in the case of an application for a real estate settlement agent’s licence, licensed as a real
estate settlement agent and holds a current triennial certificate; and

(ii) in the case of an application for a business settlement agent’s licence, licensed as a
business settlement agent and holds a current triennial certificate; and

(iii) ordinarily resident in the State.

(2) The provisions of clause 10 of Schedule 1 apply to a licence granted under this section.
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* Settlement Agent Act 1981. Article 29. Grant of licence to body corporate

(1) Subject to this Act, a body corporate which applies to the Commissioner for a real estate
settlement agent’s licence or a business settlement agent’s licence, or both, and pays to the Commissioner the
prescribed fee for the licence shall be granted and may hold a licence if the Commissioner is satisfied that —

(a) all of the directors of the body corporate, and all of the persons concerned in the management
or conduct of the body corporate, are persons of good character and repute and are persons fit to be concerned
as directors of, or in the management and control of, a settlement agent’s business; and

(b) it has sufficient material and financial resources available to it to comply with the
requirements of this Act; and

(c) unless for good cause shown by the applicant the Commissioner otherwise determines, where
there are not more than 3 directors of the body corporate at least one of them is licensed where there are more
than 3 directors of the body corporate at least 2 of them are licensed; and

(d) the person in bona fide control of the business operated under the licence is —

(i) in the case of an application for a real estate settlement agent’s licence, licensed as a real
estate settlement agent and holds a current triennial certificate; and

(i) in the case of an application for a business settlement agent’s licence, licensed as a
business settlement agent and holds a current triennial certificate; and

(iii) ordinarily resident in the State.

(2) The provisions of clause 10 of Schedule 1 apply to a licence granted under this section.
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* Government of Western Australia Department of Commerce. (2015). Choosing a Settlement Agent. (Online).
Available: http://www.sasb.wa.gov.au/PDF/Publications/ChoosingASettlementAgent.pdf. [2015, April 2].
“ Article 1. Real estate settlement agent

(1) A licensee who holds a real estate settlement agent’s licence and a current triennial certificate may
perform the following functions —

(a) searching land titles and dealings in the records of the Western Australian Land Information
Authority established by the Land Information Authority Act 2006 section 5 (the Authority ) and searching for
caveats against any of those dealings;

(b) searching and inquiring at other Government offices and at the offices of statutory authorities
and local governments, and obtaining certificates there from, in respect of records, plans and policies and
making inquiries with respect to adjustment of rates, taxes and other outgoings of a periodical nature in respect
of the real estate the subject of the transaction involved in a settlement;

(c) preparing a settlement statement and an authority for the payment or receipt of moneys in
respect of the transaction involved in a settlement;

(d) arranging the payment of duty imposed under the Duties Act 2008 , and any other imposts or
fees on documents in respect of the real estate transaction;

(e) arranging and attending on settlement, including exchanging documents and receiving and
disbursing moneys to effect the settlement;

(f) lodging documents in respect of the real estate transaction with the Authority or other

Government offices or the offices of statutory authorities for registration;
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(g) uplifting such documents from the Authority or other Government offices or the offices of
statutory authorities;
(h) completing powers of attorney in such form and subject to such conditions as are prescribed,
(i) subject to any conditions imposed by the code of conduct, drawing or preparing and arranging
the execution of the documents set forth in subclause (2);
(j) reporting on the progress of the settlement to the party to the transaction by whom the

licensee was appointed to arrange or effect the settlement.
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*" Article 43.Entitlement to remuneration
(1) A settlement agent is not entitled to receive any reward in respect of his services in that capacity

unless he has a valid appointment to act in that capacity which is in writing signed, before the services are
rendered, by the party to the transaction for whom the services are to be rendered or by some other person
lawfully authorised to sign on behalf of the person for whom the services are to be rendered, who is not a real
estate agent or other commission agent or a servant or agent thereof, acting for a party in the transaction and —

(a) where the service is rendered in relation to a real estate transaction, he is licensed as a real
estate settlement agent and he holds a current triennial certificate in respect of his licence when he renders the
services;

(b) where the service is rendered in relation to a business transaction, he is licensed as a business

settlement agent and he holds a current triennial certificate in respect of his licence when he renders the

services.
(2) An appointment to act as a settlement agent is not valid unless —
(a) it is contained in a document which —
(i) clearly identifies the real estate transaction or the business transaction, as the case may
be; and
(ii) contains such other information, if any, as is prescribed;
(b) if it is contained in an offer to purchase or in a contract for sale, it is separately and distinctly
signed; and

(c) the person obtaining the signature to the document gives a true copy thereof to the signatory
immediately after the signing thereof (the onus of proof of which is upon the person obtaining the signature).
(3) A settlement agent shall supply to a person for whom he is acting or who may wish to engage him

to act, upon request by that person, a true copy of the scale of remuneration fixed under section 44 and a bona
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fide estimate of the cost of the services of the settlement agent in respect of the particular settlement to which
the request relates.

(4) A person may recover remuneration for services rendered as a settlement agent notwithstanding
his failure to comply with subsection (1)(a) or (b) if subject to the provisions of Division 2 of Part IV, the
person suing is the personal representative of a deceased or mentally incapable settlement agent or the trustee in
bankruptcy or liquidator of a settlement agent.

(5) A person may recover remuneration for services rendered as a settlement agent notwithstanding
that he has no valid appointment as required by subsection (1) if —

(a) the party to the transaction for whom the services were rendered has certified that he is aware
of the provisions of subsections (1), (2) and (3) and has ratified in writing the appointment of the settlement
agent; or

(b) a court before which the claim for remuneration is heard is satisfied that in all the circumstances it
would be unjust to deprive the settlement agent of all or a part of the remuneration.

(6) Where an appointment of a settlement agent is terminated prior to settlement the settlement agent
shall be entitled to recover such proportion of the prescribed remuneration as is reasonable in the circumstances.

(7) A settlement agent is not entitled to claim a possessory or other lien over documents for his fees or
otherwise.

(8) A person shall not, whether directly or indirectly, demand, receive, or hold, any reward in
contravention of this section.

Penalty: $5000 and in the case of conviction for a second or other subsequent offence the convicting
court or tribunal may call upon the settlement agent to show cause why his licence should not be cancelled or
suspended.

(9) Any reward received or held in contravention of this section may be recovered as a civil debt

recoverable summarily in any court of competent jurisdiction.
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* Article 49.Trust accounts

(1) Every licensee who holds a current triennial certificate shall maintain one or more trust accounts,
designated or evidenced as such in the prescribed manner and maintained exclusively for the purposes of this
Act, with an authorised financial institution and shall, as soon as practicable, pay to the credit of that account or
those accounts all moneys received by him for or on behalf of any other person in respect of settlements to be
arranged or effected, or arranged or effected, by the settlement agent.

(2) Moneys so paid into any such trust account shall not be available for the payment of the debt of
any other creditor of the settlement agent, or be liable to be attached or taken in execution under the order or
process of any court at the instance of any such creditors.

(3) A settlement agent may pay out of a trust account such of the proper charges relating to
settlements as are payable by the persons on whose behalf the moneys are received but may do so only when
those charges lawfully fall due.

(4) Settlement moneys received by a settlement agent in the course of arranging or effecting a
settlement shall not be withdrawn from a trust account except for the purpose of completing the settlement, or
in accordance with the contract entered into between the parties to the transaction, or as otherwise authorised by

this Act, or by the prior written consent of all parties to the transaction involved.
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(5) A settlement agent shall pay moneys withdrawn from a trust account to the person or persons
lawfully entitled or authorised to receive them.
(5a) If —
(a) a settlement of a real estate transaction or a business transaction is completed; and
(b) the settlement agent who arranged or effected the settlement received moneys in respect of
the real estate transaction or business transaction in the course of arranging or effecting the settlement; and
(c) the settlement agent is authorised in writing by the vendor to make a payment from those
moneys to an agent as payment of the whole or part of the commission, reward or remuneration to which the
agent is entitled for arranging the real estate transaction or business transaction to which the settlement relates,
the settlement agent may, despite subsections (4) and (5), pay to the agent from those moneys such sum as the
settlement agent is so authorised to pay.
(5b) In subsection (5a) —
agent means an agent as defined in section 4(1) of the Real Estate and Business Agents Act 1978 who
is entitled to a commission, reward or remuneration for arranging the real estate transaction or business
transaction to which a settlement relates;
vendor means the person or persons lawfully entitled to receive the purchase price in respect of a real
estate transaction or business transaction.
(6) A settlement agent shall —
(a) keep full and accurate accounts of all money received or held by him on account of any other
person and of all payments made by him of that money; and
(b) before the end of the next business day after the day on which the money is received or paid,
enter in the accounts particulars of the amount so received or paid and the person from whom it was so received
or to whom it was so paid; and
(c) keep the accounts in such manner that they can be conveniently and properly audited; and (d)

correctly balance the accounts at the end of each month and certify in records that this has been done.
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*“ Article 384.Powers on inquiry
(1) If, in a proceeding commenced by an allegation under section 83 the State Administrative Tribunal

is satisfied that proper cause exists for disciplinary action, the State Administrative Tribunal may do any one or
more of the following things —

(a) reprimand or caution the settlement agent;

(b) impose a fine not exceeding $10 000 on him;

(c) suspend or cancel his licence and any triennial certificate in respect thereof and, in addition,
disqualify him either temporarily or permanently, or until the fulfilment of any condition which may be
imposed by the State Administrative Tribunal or until the further order of the State Administrative Tribunal,

from holding a licence or triennial certificate, or both.
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