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* The Copyright Act preempts Article 9 of the UCC. [Online] : https://www.whitecase.com/
publications/ article/ perfecting-security-interests-united-states-patents-trademarks-and-copyrights. [ 2560, 15
February]

The Copyright Act preempts Article 9 of the UCC regarding perfection of a security interest in
registered copyrights and pending copyright applications. To perfect a security interest in registered copyrights
and pending copyright applications, the short-form IP security agreement must be filed with the USCO.

The Copyright Act generally awards priority to the first executed transfer over the first recorded
transfer. Under the Copyright Act, a "transfer" of copyright ownership is defined to include a "hypothecation of
a copyright," and "hypothecation" includes "a pledge of property as security or collateral for a debt."

The transfer, however, must be recorded within one month after execution of the transfer agreement
(two months if the agreement is executed outside of the U.S.), or before the recordation of a later transfer in
order to ensure priority over such later transfers. Regarding unregistered copyrights, however, it is not as clear
what law governs security interests. The leading appellate decision holds that there is no federal preemption of
state law with respect to security interests in unregistered copyrights.

A security agreement should have an expansive definition of copyrights that includes copyright rights

to any works of authorship or other copyrightable subject matter, copyright registrations, applications for
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copyright registrations, rights of renewal and unregistered copyrights as well as claims for past and future
infringements.

Admittedly, the steps advocated herein go beyond what is legally required to perfect a security interest
in certain U.S. IP. They do, however, address potential broader judicial treatment of security interests in a way
similar to transfers of IP. While some uncertainty remains in the IP security interest process, these best practices

are customary for U.S. IP and represent the best approach available under current U.S. federal and state law.
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Peregrine Entm’t, Ltd.), 116 B.R. 194, 200-204 (C.D. Cal. 1990). ** na127135msnmuizaulu

**In re Avalon Software Inc. 209 B.R. 517 (Bkcy D. Ariz. 1997) [Online] :

https://www.cali.org/lessons/web/ctl1 _1/case avalon.htm.[2560,15 April]

“If a creditor undertak es to obtain a security interest in a copyrighted work, it must comply with both
the Uniform Commercial Code and federal copyright law. That is, in order for a security interest to attach, there
must be value given, the debtor must have rights in the collateral, and there must be an agreement signed by the
debtor. Ariz.Rev.Stat. § 47-9203(A). Under federal copyright law, the grant of a security interest is defined as a
"transfer of copyright ownership," because within copyright law that term includes mortgages or other forms of
hypothecation. 17 U.S.C. § 205. If the copyright has been registered, and if the document adequately identifies
the property in which the security interest is taken, the recordation of the security interest serves to impart
constructive notice to the world of the existence of the security interest. 17 U.S.C. § 205(c)”

*Nat’l Peregrine, Inc. v. Capitol Fed. Sav. & Loan (In re Peregrine Entm’t, Ltd.), 116 B.R. 194, 200-204
(C.D. Cal. 1990). [Online] : http://www.casebriefs.com/blog/law/commercial-law/commercial-law-keyed-to-
lopucki/perfection/national-peregrine-inc-v-capitol-federal-savings-and-loan-association-of-denver-in-re-
peregrine-entertainment-Itd/2/.[2560,15 April]

Accordingly, the proper method for perfecting a security interest in a registered copyright is
recording the security interest with the Copyright Office in order to give “all person’s constructive notice of the
facts stated in the recorded document,” rather than filing a financing statement under Article 9. 1d. (quoting 17

U.S.C. § 205(c));
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