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DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 25 October 2011

on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of
the European Parliament and of the Council and repealing Council Directive 85/577/EEC

and Directive 97/7/EC of the European Parliament and of the Council

CHAPTERI1

SUBJECT MATTER, DEFINITIONS AND SCOPE

Article 1
Subject matter

The purpose of this Directive is, through the achievement of a high level of consumer protection,
to contribute to the proper functioning of the internal market by approximating certain aspects of
the laws, regulations and administrative provisions of the Member States concerning contracts

concluded between consumers and traders.

Article 2
Definitions

For the purpose of this Directive, the following definitions shall apply:

(1) ‘consumer’ means any natural person who, in contracts covered by this Directive, is acting

for purposes which are outside his trade, business, craft or profession;

(2) ‘trader’ means any natural person or any legal person, irrespective of whether privately or
publicly owned, who is acting, including through any other person acting in his name or on
his behalf, for purposes relating to his trade, business, craft or profession in relation to

contracts covered by this Directive;

(3) ‘goods’ means any tangible movable items, with the exception of items sold by way of
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execution or otherwise by authority of law; water, gas and electricity shall be considered as
goods within the meaning of this Directive where they are put up for sale in a limited volume

or a set quantity;

(4) ‘goods made to the consumer’s specifications’ means non-prefabricated goods made on the

basis of an individual choice of or decision by the consumer;

(5) ‘sales contract’ means any contract under which the trader transfers or undertakes to transfer
the ownership of goods to the consumer and the consumer pays or undertakes to pay the price

thereof, including any contract having as its object both goods and services;

(6) ‘service contract’ means any contract other than a sales contract under which the trader
supplies or undertakes to supply a service to the consumer and the consumer pays or

undertakes to pay the price thereof;

(7) “distance contract’ means any contract concluded between the trader and the consumer under
an organised distance sales or service-provision scheme without the simultaneous physical
presence of the trader and the consumer, with the exclusive use of one or more means of

distance communication up to and including the time at which the contract is concluded;

(8) ‘off-premises contract’ means any contract between the trader and the consumer:

(a) concluded in the simultaneous physical presence of the trader and the consumer, in a

place which is not the business premises of the trader;

(b) for which an offer was made by the consumer in the same circumstances as referred to

in point (a);

(¢) concluded on the business premises of the trader or through any means of distance
communication immediately after the consumer was personally and individually
addressed in a place which is not the business premises of the trader in the simultaneous

physical presence of the trader and the consumer; or

(d) concluded during an excursion organised by the trader with the aim or effect of

promoting and selling goods or services to the consumer;
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(9) ‘business premises’ means:

(10)

(1)

(12)

(13)

(14)

(15)

(a) any immovable retail premises where the trader carries out his activity on a permanent

basis; or

(b) any movable retail premises where the trader carries out his activity on a usual basis;

‘durable medium’ means any instrument which enables the consumer or the trader to store
information addressed personally to him in a way accessible for future reference for a period
of time adequate for the purposes of the information and which allows the unchanged

reproduction of the information stored;

‘digital content’ means data which are produced and supplied in digital form,;

‘financial service’ means any service of a banking, credit, insurance, personal pension,

investment or payment nature;

‘public auction’ means a method of sale where goods or services are offered by the trader to
consumers, who attend or are given the possibility to attend the auction in person, through a
transparent, competitive bidding procedure run by an auctioneer and where the successful

bidder is bound to purchase the goods or services;

‘commercial guarantee’ means any undertaking by the trader or a producer (the guarantor)
to the consumer, in addition to his legal obligation relating to the guarantee of conformity, to
reimburse the price paid or to replace, repair or service goods in any way if they do not meet
the specifications or any other requirements not related to conformity set out in the
guarantee statement or in the relevant advertising available at the time of, or before the

conclusion of the contract;

‘ancillary contract’ means a contract by which the consumer acquires goods or services
related to a distance contract or an off-premises contract and where those goods are supplied
or those services are provided by the trader or by a third party on the basis of an

arrangement between that third party and the trader.



140

Article 3
Scope

1. This Directive shall apply, under the conditions and to the extent set out in its provisions, to
any contract concluded between a trader and a consumer. It shall also apply to contracts for the
supply of water, gas, electricity or district heating, including by public providers, to the extent

that these commodities are provided on a contractual basis.

2. If any provision of this Directive conflicts with a provision of another Union act governing
specific sectors, the provision of that other Union act shall prevail and shall apply to those

specific sectors.

3. This Directive shall not apply to contracts:

(a) for social services, including social housing, childcare and support of families and persons

permanently or temporarily in need, including long-term care;

(b) for healthcare as defined in point (a) of Article 3 of Directive 2011/24/EU, whether or not

they are provided via healthcare facilities;

(¢) for gambling, which involves wagering a stake with pecuniary value in games of chance,

including lotteries, casino games and betting transactions;
(d) for financial services;

(e) for the creation, acquisition or transfer of immovable property or of rights in immovable

property;

(f) for the construction of new buildings, the substantial conversion of existing buildings and for

rental of accommodation for residential purposes;

(@) which fall within the scope of Council Directive 90/314/EEC of 13 June 1990 on package

travel, package holidays and package tours *;

(h) which fall within the scope of Directive 2008/122/EC of the European Parliament and of the

Council of 14 January 2009 on the protection of consumers in respect of certain aspects of

timeshare, long-term holiday product, resale and exchange contracts ",


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0083#ntr18-L_2011304EN.01006401-E0018
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0083#ntr19-L_2011304EN.01006401-E0019
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(i) which, in accordance with the laws of Member States, are established by a public office-
holder who has a statutory obligation to be independent and impartial and who must ensure,
by providing comprehensive legal information, that the consumer only concludes the contract

on the basis of careful legal consideration and with knowledge of its legal scope;

(j) for the supply of foodstuffs, beverages or other goods intended for current consumption in the
household, and which are physically supplied by a trader on frequent and regular rounds to the

consumer’s home, residence or workplace;

(k) for passenger transport services, with the exception of Article 8(2) and Articles 19 and 22;

(D) concluded by means of automatic vending machines or automated commercial premises;

(m) concluded with telecommunications operators through public payphones for their use or
concluded for the use of one single connection by telephone, Internet or fax established by a

consumer.

4. Member States may decide not to apply this Directive or not to maintain or introduce
corresponding national provisions to off-premises contracts for which the payment to be made by
the consumer does not exceed EUR 50. Member States may define a lower value in their national

legislation.

5. This Directive shall not affect national general contract law such as the rules on the validity,
formation or effect of a contract, in so far as general contract law aspects are not regulated in this

Directive.

6. This Directive shall not prevent traders from offering consumers contractual arrangements

which go beyond the protection provided for in this Directive.

Article 4

Level of harmonisation
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Member States shall not maintain or introduce, in their national law, provisions diverging from
those laid down in this Directive, including more or less stringent provisions to ensure a different

level of consumer protection, unless otherwise provided for in this Directive.

CHAPTER 11
CONSUMER INFORMATION FOR CONTRACTS OTHER THAN DISTANCE OR OFF-

PREMISES CONTRACTS

Article 5
Information requirements for contracts other than distance or off-premises contracts

1. Before the consumer is bound by a contract other than a distance or an off-premises contract,
or any corresponding offer, the trader shall provide the consumer with the following information
in a clear and comprehensible manner, if that information is not already apparent from the

context:

(a) the main characteristics of the goods or services, to the extent appropriate to the medium and

to the goods or services;

(b) the identity of the trader, such as his trading name, the geographical address at which he is

established and his telephone number;

(c) the total price of the goods or services inclusive of taxes, or where the nature of the goods or
services is such that the price cannot reasonably be calculated in advance, the manner in
which the price is to be calculated, as well as, where applicable, all additional freight,
delivery or postal charges or, where those charges cannot reasonably be calculated in

advance, the fact that such additional charges may be payable;

(d) where applicable, the arrangements for payment, delivery, performance, the time by which
the trader undertakes to deliver the goods or to perform the service, and the trader’s complaint

handling policy;

(e) in addition to a reminder of the existence of a legal guarantee of conformity for goods, the
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existence and the conditions of after-sales services and commercial guarantees, where

applicable;

(f) the duration of the contract, where applicable, or, if the contract is of indeterminate duration

or is to be extended automatically, the conditions for terminating the contract;

(g) where applicable, the functionality, including applicable technical protection measures, of

digital content;

(h) where applicable, any relevant interoperability of digital content with hardware and software

that the trader is aware of or can reasonably be expected to have been aware of.

2. Paragraph 1 shall also apply to contracts for the supply of water, gas or electricity, where they
are not put up for sale in a limited volume or set quantity, of district heating or of digital content

which is not supplied on a tangible medium.

3. Member States shall not be required to apply paragraph 1 to contracts which involve day-to-

day transactions and which are performed immediately at the time of their conclusion.

4. Member States may adopt or maintain additional pre-contractual information requirements for

contracts to which this Article applies.

CHAPTER III
CONSUMER INFORMATION AND RIGHT OF WITHDRAWAL FOR DISTANCE AND

OFF-PREMISES CONTRACTS

Article 6
Information requirements for distance and off-premises contracts

1. Before the consumer is bound by a distance or off-premises contract, or any corresponding
offer, the trader shall provide the consumer with the following information in a clear and

comprehensible manner:

(a) the main characteristics of the goods or services, to the extent appropriate to the medium and

to the goods or services;



(b)
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the identity of the trader, such as his trading name;

the geographical address at which the trader is established and the trader’s telephone number,
fax number and e-mail address, where available, to enable the consumer to contact the trader
quickly and communicate with him efficiently and, where applicable, the geographical

address and identity of the trader on whose behalf he is acting;

if different from the address provided in accordance with point (¢), the geographical address
of the place of business of the trader, and, where applicable, that of the trader on whose

behalf he is acting, where the consumer can address any complaints;

the total price of the goods or services inclusive of taxes, or where the nature of the goods or
services is such that the price cannot reasonably be calculated in advance, the manner in
which the price is to be calculated, as well as, where applicable, all additional freight,
delivery or postal charges and any other costs or, where those charges cannot reasonably be
calculated in advance, the fact that such additional charges may be payable. In the case of a
contract of indeterminate duration or a contract containing a subscription, the total price shall
include the total costs per billing period. Where such contracts are charged at a fixed rate, the
total price shall also mean the total monthly costs. Where the total costs cannot be reasonably

calculated in advance, the manner in which the price is to be calculated shall be provided;

the cost of using the means of distance communication for the conclusion of the contract

where that cost is calculated other than at the basic rate;

the arrangements for payment, delivery, performance, the time by which the trader undertakes
to deliver the goods or to perform the services and, where applicable, the trader’s complaint

handling policy;

where a right of withdrawal exists, the conditions, time limit and procedures for exercising
that right in accordance with Article 11(1), as well as the model withdrawal form set out in

Annex I(B);

(i) where applicable, that the consumer will have to bear the cost of returning the goods in case of
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withdrawal and, for distance contracts, if the goods, by their nature, cannot normally be

returned by post, the cost of returning the goods;

(j) that, if the consumer exercises the right of withdrawal after having made a request in
accordance with Article 7(3) or Article 8(8), the consumer shall be liable to pay the trader

reasonable costs in accordance with Article 14(3);

(k) where a right of withdrawal is not provided for in accordance with Article 16, the information
that the consumer will not benefit from a right of withdrawal or, where applicable, the

circumstances under which the consumer loses his right of withdrawal;

() areminder of the existence of a legal guarantee of conformity for goods;

(m) where applicable, the existence and the conditions of after sale customer assistance, after-

sales services and commercial guarantees;

(n) the existence of relevant codes of conduct, as defined in point (f) of Article 2 of Directive

2005/29/EC, and how copies of them can be obtained, where applicable;

(0) the duration of the contract, where applicable, or, if the contract is of indeterminate duration

or is to be extended automatically, the conditions for terminating the contract;

(p) where applicable, the minimum duration of the consumer’s obligations under the contract;

(q) where applicable, the existence and the conditions of deposits or other financial guarantees to

be paid or provided by the consumer at the request of the trader;

(r) where applicable, the functionality, including applicable technical protection measures, of

digital content;

(s) where applicable, any relevant interoperability of digital content with hardware and software

that the trader is aware of or can reasonably be expected to have been aware of;

(t) where applicable, the possibility of having recourse to an out-of-court complaint and redress

mechanism, to which the trader is subject, and the methods for having access to it.
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2. Paragraph 1 shall also apply to contracts for the supply of water, gas or electricity, where they
are not put up for sale in a limited volume or set quantity, of district heating or of digital content

which is not supplied on a tangible medium.

3. In the case of a public auction, the information referred to in points (b), (¢) and (d) of

paragraph 1 may be replaced by the equivalent details for the auctioneer.

4. The information referred to in points (h), (i) and (j) of paragraph 1 may be provided by means
of the model instructions on withdrawal set out in Annex I(A). The trader shall have fulfilled the
information requirements laid down in points (h), (i) and (j) of paragraph 1 if he has supplied

these instructions to the consumer, correctly filled in.

5. The information referred to in paragraph 1 shall form an integral part of the distance or off-

premises contract and shall not be altered unless the contracting parties expressly agree otherwise.

6. If the trader has not complied with the information requirements on additional charges or
other costs as referred to in point (e) of paragraph 1, or on the costs of returning the goods as

referred to in point (i) of paragraph 1, the consumer shall not bear those charges or costs.

7. Member States may maintain or introduce in their national law language requirements
regarding the contractual information, so as to ensure that such information is easily understood

by the consumer.

8. The information requirements laid down in this Directive are in addition to information
requirements contained in Directive 2006/123/EC and Directive 2000/31/EC and do not prevent
Member States from imposing additional information requirements in accordance with those

Directives.

Without prejudice to the first subparagraph, if a provision of Directive 2006/123/EC or Directive
2000/31/EC on the content and the manner in which the information is to be provided conflicts

with a provision of this Directive, the provision of this Directive shall prevail.

9. As regards compliance with the information requirements laid down in this Chapter, the

burden of proof shall be on the trader.
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Article 7
Formal requirements for off-premises contracts

1. With respect to off-premises contracts, the trader shall give the information provided for in
Article 6(1) to the consumer on paper or, if the consumer agrees, on another durable medium.

That information shall be legible and in plain, intelligible language.

2. The trader shall provide the consumer with a copy of the signed contract or the confirmation
of the contract on paper or, if the consumer agrees, on another durable medium, including, where
applicable, the confirmation of the consumer’s prior express consent and acknowledgement in

accordance with point (m) of Article 16.

3. Where a consumer wants the performance of services or the supply of water, gas or
electricity, where they are not put up for sale in a limited volume or set quantity, or of district
heating to begin during the withdrawal period provided for in Article 9(2), the trader shall require

that the consumer makes such an express request on a durable medium.

4. With respect to off-premises contracts where the consumer has explicitly requested the
services of the trader for the purpose of carrying out repairs or maintenance for which the trader
and the consumer immediately perform their contractual obligations and where the payment to be

made by the consumer does not exceed EUR 200:

(a) the trader shall provide the consumer with the information referred to in points (b) and (c) of
Article 6(1) and information about the price or the manner in which the price is to be
calculated together with an estimate of the total price, on paper or, if the consumer agrees, on
another durable medium. The trader shall provide the information referred to in points (a), (h)
and (k) of Article 6(1), but may choose not to provide it on paper or another durable medium

if the consumer expressly agrees;

(b) the confirmation of the contract provided in accordance with paragraph 2 of this Article shall

contain the information provided for in Article 6(1).

Member States may decide not to apply this paragraph.
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5. Member States shall not impose any further formal pre-contractual information requirements

for the fulfilment of the information obligations laid down in this Directive.

Article 8
Formal requirements for distance contracts

1. With respect to distance contracts, the trader shall give the information provided for in Article
6(1) or make that information available to the consumer in a way appropriate to the means of
distance communication used in plain and intelligible language. In so far as that information is

provided on a durable medium, it shall be legible.

2. If a distance contract to be concluded by electronic means places the consumer under an
obligation to pay, the trader shall make the consumer aware in a clear and prominent manner, and
directly before the consumer places his order, of the information provided for in points (a), (e),

(0) and (p) of Article 6(1).

The trader shall ensure that the consumer, when placing his order, explicitly acknowledges that
the order implies an obligation to pay. If placing an order entails activating a button or a similar
function, the button or similar function shall be labelled in an easily legible manner only with the
words ‘order with obligation to pay’ or a corresponding unambiguous formulation indicating that
placing the order entails an obligation to pay the trader. If the trader has not complied with this

subparagraph, the consumer shall not be bound by the contract or order.

3. Trading websites shall indicate clearly and legibly at the latest at the beginning of the ordering

process whether any delivery restrictions apply and which means of payment are accepted.

4. If the contract is concluded through a means of distance communication which allows limited
space or time to display the information, the trader shall provide, on that particular means prior to
the conclusion of such a contract, at least the pre-contractual information regarding the main
characteristics of the goods or services, the identity of the trader, the total price, the right of
withdrawal, the duration of the contract and, if the contract is of indeterminate duration, the
conditions for terminating the contract, as referred to in points (a), (b), (¢), (h) and (o) of Article
6(1). The other information referred to in Article 6(1) shall be provided by the trader to the

consumer in an appropriate way in accordance with paragraph 1 of this Article.
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5. Without prejudice to paragraph 4, if the trader makes a telephone call to the consumer with a
view to concluding a distance contract, he shall, at the beginning of the conversation with the
consumer, disclose his identity and, where applicable, the identity of the person on whose behalf

he makes that call, and the commercial purpose of the call.

6. Where a distance contract is to be concluded by telephone, Member States may provide that
the trader has to confirm the offer to the consumer who is bound only once he has signed the offer
or has sent his written consent. Member States may also provide that such confirmations have to

be made on a durable medium.

7. The trader shall provide the consumer with the confirmation of the contract concluded, on a
durable medium within a reasonable time after the conclusion of the distance contract, and at the
latest at the time of the delivery of the goods or before the performance of the service begins.

That confirmation shall include:

(a) all the information referred to in Article 6(1) unless the trader has already provided that
information to the consumer on a durable medium prior to the conclusion of the distance

contract; and

(b) where applicable, the confirmation of the consumer’s prior express consent and

acknowledgment in accordance with point (m) of Article 16.

8. Where a consumer wants the performance of services, or the supply of water, gas or
electricity, where they are not put up for sale in a limited volume or set quantity, or of district
heating, to begin during the withdrawal period provided for in Article 9(2), the trader shall require

that the consumer make an express request.

9. This Article shall be without prejudice to the provisions on the conclusion of e-contracts and

the placing of e-orders set out in Articles 9 and 11 of Directive 2000/31/EC.

10. Member States shall not impose any further formal pre-contractual information requirements

for the fulfilment of the information obligations laid down in this Directive.
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MANHIN 3.

Fraud Act 2006
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Fraud Act 2006

2006 CHAPTER 35

An Act to make provision for, and in connection with, criminal liability for fraud and obtaining
services dishonestly.

[8th November 2006]

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the

authority of the same, as follows:—

Fraud

1Fraud

(1) A person is guilty of fraud if he is in breach of any of the sections listed in subsection (2)

(which provide for different ways of committing the offence).

(2) The sections are—
(a) Section 2 (fraud by false representation),
(b) Section 3 (fraud by failing to disclose information), and
(c) Section 4 (fraud by abuse of position).

(3) A person who is guilty of fraud is liable—
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(a) on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fine not exceeding the statutory maximum (or to both);

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years or to

a fine (or to both).

(4) Subsection (3)(a) applies in relation to Northern Ireland as if the reference to 12 months were

a reference to 6 months.

2 Fraud by false representation
(1) A person is in breach of this section if he—
(a) dishonestly makes a false representation, and
(b) intends, by making the representation—
(1) to make a gain for himself or another, or
(ii) to cause loss to another or to expose another to a risk of loss.
(2) A representation is false if—
(a) it is untrue or misleading, and
(b) the person making it knows that it is, or might be, untrue or misleading.

(3) “Representation” means any representation as to fact or law, including a representation as to

the state of mind of—
(a) the person making the representation, or
(b) any other person.

(4) A representation may be express or implied.

(5) For the purposes of this section a representation may be regarded as made if it (or anything
implying it) is submitted in any form to any system or device designed to receive, convey or

respond to communications (with or without human intervention).
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3 Fraud by failing to disclose information
A person is in breach of this section if he—

(a) dishonestly fails to disclose to another person information which he is under a legal

duty to disclose, and
(b) intends, by failing to disclose the information—
(i) to make a gain for himself or another, or
(ii) to cause loss to another or to expose another to a risk of loss.
4 Fraud by abuse of position
(1) A person is in breach of this section if he—

(a) occupies a position in which he is expected to safeguard, or not to act against, the

financial interests of another person,
(b) dishonestly abuses that position, and
(c) intends, by means of the abuse of that position—
(i) to make a gain for himself or another, or
(ii) to cause loss to another or to expose another to a risk of loss.

(2)A person may be regarded as having abused his position even though his conduct consisted of

an omission rather than an act.

5 “Gain” and “loss”

(1) The references to gain and loss in sections 2 to 4 are to be read in accordance with this

section.
(2) “Gain” and “loss”—
(a) extend only to gain or loss in money or other property;

(b) include any such gain or loss whether temporary or permanent;
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and “property” means any property whether real or personal (including things in action

and other intangible property).

(3) “Gain” includes a gain by keeping what one has, as well as a gain by getting what one does

not have.

(4) “Loss” includes a loss by not getting what one might get, as well as a loss by parting with

what one has.

6 Possession etc. of articles for use in frauds

(1) A person is guilty of an offence if he has in his possession or under his control any article for

use in the course of or in connection with any fraud.
(2) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fine not exceeding the statutory maximum (or to both);

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or to a

fine (or to both).

(3) Subsection (2)(a) applies in relation to Northern Ireland as if the reference to 12 months were

a reference to 6 months.

7 Making or supplying articles for use in frauds
(1) A person is guilty of an offence if he makes, adapts, supplies or offers to supply any article—

(a) knowing that it is designed or adapted for use in the course of or in connection with

fraud, or
(b) intending it to be used to commit, or assist in the commission of, fraud.

(2)A person guilty of an offence under this section is liable—
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(a) on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fine not exceeding the statutory maximum (or to both);

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years or to

a fine (or to both).

(3) Subsection (2)(a) applies in relation to Northern Ireland as if the reference to 12 months were

a reference to 6 months.

8 “Article”
(1) For the purposes of—
(a) sections 6 and 7, and

(b) the provisions listed in subsection (2), so far as they relate to articles for use in the

course of or in connection with fraud,
“article” includes any program or data held in electronic form.

(2)The provisions are—
(a) section 1(7)(b) of the Police and Criminal Evidence Act 1984 (c. 60),
(b) section 2(8)(b) of the Armed Forces Act 2001 (c. 19), and

(c) Article 3(7)(b) of the Police and Criminal Evidence (Northern Ireland) Order 1989

(S.I. 1989/1341 (N.L. 12));

(meaning of “prohibited articles” for the purposes of stop and search powers).

9 Participating in fraudulent business carried on by sole trader etc.

(1) A person is guilty of an offence if he is knowingly a party to the carrying on of a business to

which this section applies.

(2) This section applies to a business which is carried on—
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(a) by a person who is outside the reach of section 993 of the Companies Act 2006

(offence of fraudulent trading) , and

(b) with intent to defraud creditors of any person or for any other fraudulent purpose.
(3) The following are within the reach of that section

(a) a company (as defined in section 1(1) of the Companies Act 2006)];

(b) a person to whom that section applies (with or without adaptations or modifications)

as if the person were a company;

(c) a person exempted from the application of that section.
(5) “Fraudulent purpose” has the same meaning as in [F5that section]F5.
(6) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fine not exceeding the statutory maximum (or to both);

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years or to

a fine (or to both).

(7) Subsection (6)(a) applies in relation to Northern Ireland as if the reference to 12 months were

a reference to 6 months.

Annotations:'ﬂ'


http://www.legislation.gov.uk/ukpga/2006/35#commentary-c1958463
http://www.legislation.gov.uk/ukpga/2006/35#commentary-c1958463
http://www.legislation.gov.uk/ukpga/2006/35#Annotationd300e554Help
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HNNARUIN V.

Fair Trading Act 1999



158

Fair Trading Act 1999+

[Assented to 18 May 1999]

The Parliament of Victoria enacts as follows:

PART 1—PRELIMINARY

1. Purposes

The main purposes of this Act are—

(a) to promote and encourage fair trading practices and a competitive and fair market;

(b) to regulate trade practices;

(c) to provide for the safety of goods or services supplied in trade or commerce and for

the information which must be provided withgoods or services supplied in trade or commerce;

(d) to regulate off-business-premises sales and lay-by sales;

(e) to provide for codes of practice;

(f) to provide for the powers and functions of the Director of Fair Trading including
powers to conciliate disputes under this Act and powers to carry out investigations into alleged

breaches of this Act;

(g) to repeal the Consumer Affairs Act 1972, the Ministry of Consumer Affairs Act 1973,

the Fair Trading Act 1985 and the Market Court Act 1978.

2. Commencement

(1) This Part comes into operation on the day on which this Act receives the Royal Assent.

(2) The remaining provisions of this Act come into operation on a day or days to be

proclaimed.

(3) If a provision referred to in sub-section (2) does not come into operation before 1

February 2000, it comes into operation on that day.
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4. Representations as to future matters

(1) For the purposes of Part 2, if a person makes a representation about a future matter,
including the doing of, or the refusing to do any act, and the person does not have reasonable

grounds for making the representation, the representation is deemed to be misleading.

(2) In any proceeding under this Act concerning a representation made by a person about
a future matter, the person making the representation bears the burden of proving that he or she

had reasonable grounds for making the representation.

(3) Sub-section (1) is deemed not to limit by implication a reference in Part 2 to a
misleading representation, a representation that is misleading in a material particular or conduct

that is misleading or is likely or liable to mislead.

5. Crown bound

This Act binds the Crown not only in right of Victoria but also, so far as the legislative

power of the Parliament permits, the Crown in all its other capacities. 6. Extraterritoriality

(1) Unless otherwise expressly provided for in or under this Act, this Act applies to a

supply of goods or services—

(a) if the person by or to whom the goods or services are to be supplied enters

into an agreement in Victoria relating to that supply; or

(b) if the goods or services are proposed to be supplied in Victoria.

(2) This Act applies to the engaging in conduct outside Victoria by—

(a) a body corporate whose principal place of business is in Victoria; or

(b) by persons ordinarily resident in Victoria.
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Proceeds of Crime Act 1987

PROCEEDS OF CRIME ACT 1987 No. 87, 1987 - SECT 81

Money laundering

81. (1) In this section:
"transaction" includes the receiving or making of a gift.
(2) A person who, after the commencement of this Act, engages in money laundering is guilty
of an offence against this section punishable, upon conviction, by:
(a) if the offender is a natural person-a fine not exceeding $200,000 or imprisonment
for a period not exceeding 20 years, or both; or

(b) if the offender is a body corporate-a fine not exceeding $600,000.

(3) A person shall be taken to engage in money laundering if, and only if:
(a) the person engages, directly or indirectly, in a transaction that involves money, or
other property, that is proceeds of crime; or
(b) the person receives, possesses, conceals, disposes of or brings into Australia any
money, or other property, that is proceeds of crime; and the person knows, or ought reasonably to
know, that the money or other property is derived or realised, directly or indirectly, from some

form of unlawful activity.

PROCEEDS OF CRIME ACT 1987 No. 87, 1987 - SECT 82

Possession etc. of property suspected of being proceeds of crime

82. (1) A person who, after the commencement of this Act, receives, possesses, conceals,
disposes of or brings into Australia any money, or other property, that may reasonably be
suspected of being proceeds of crime is guilty of an offence against this section punishable, upon
conviction, by:

(a) if the offender is a natural person-a fine not exceeding $5,000 or imprisonment for
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a period not exceeding 2 years, or both; or

(b) if the offender is a body corporate-a fine not exceeding $15,000.

(2) Where a person is charged with an offence against this section, it is a defence to the charge if
the person satisfies the court that he or she had no reasonable grounds for suspecting that the
property referred to in the charge was derived or realised, directly or indirectly, from some form

of unlawful activity.

PROCEEDS OF CRIME ACT 1987 No. 87, 1987 - DIVISION 2

Division 2-Organised fraud

PROCEEDS OF CRIME ACT 1987 No. 87, 1987 - SECT 83

Organised fraud

83. (1) A person who engages in organised fraud is guilty of an offence against this section
punishable, upon conviction, by:
(a) if the offender is a natural person-a fine not exceeding $250,000 or imprisonment
for a period not exceeding 25 years, or both; or

(b) if the offender is a body corporate-a fine not exceeding $750,000.

(2) A person shall be taken to engage in organised fraud if, and only if, he or she engages, after
the commencement of this Act, in acts or omissions:
(a) that constitute 3 or more public fraud offences; and

(b) from which the person derives substantial benefit.
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Direct Marketing Model Code of Practice (Code of Practice)

5 Objects of the Act The objects of this Act are:

(a) to regulate the provision by Australia of international assistance in criminal matters

when a request is made by a foreign country for any of the following:

(i) the taking of evidence, or the production of any document or other article, for

the purposes of a proceeding in the foreign country;

(ii) the issue of a search warrant and the seizure of any thing relevant to a

proceeding or investigation in the foreign country;

(iii) the forfeiture or confiscation of property in respect of a foreign serious
offence; (iv) the recovery of pecuniary penalties in respect of a foreign serious

offence;

(v) the restraining of dealings in property that may be forfeited or confiscated, or
that may be needed to satisfy pecuniary penalties imposed, because of the

commission of a foreign serious offence; and

(b) to facilitate the provision by Australia of international assistance in criminal matters
when a request is made by a foreign country for the making of arrangements for a person who is
in Australia to travel to the foreign country to give evidence in a proceeding or to give assistance

in relation to an investigation; and
(¢) to facilitate the obtaining by Australia of international assistance in criminal matters.

6 Act not to limit other provision etc. of assistance This Act does not prevent the provision or
obtaining of international assistance in criminal matters other than assistance of a kind that may

be provided or obtained under this Act.
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7 Application of Act
(1) Subject to this section, this Act applies to all foreign countries.

(2) The regulations may provide that this Act applies to a foreign country subject

to:

(a) any mutual assistance treaty between that country and Australia that

is referred to in the regulations; and

(b) any multilateral mutual assistance treaty (being a treaty to which that

country is a party) that is referred to in the regulations.

(3) If the regulations provide, in accordance with subsection (2), that this Act

applies to a foreign country subject to a mutual assistance treaty, then:

(a) if the treaty relates wholly to the provision of assistance in criminal
matters—this Act applies subject to the limitations, conditions, exceptions or
qualifications that are necessary to give effect to the treaty in relation to that

country; or

(b) if the treaty relates in part to the provision of assistance in criminal
matters—this Act applies subject to the limitations, conditions, exceptions or
qualifications that are necessary to give effect, in relation to that country, to that

part of the treaty that relates to the provision of assistance in criminal matters.
8 Refusal of assistance

(1) A request by a foreign country for assistance under this Act shall be refused

if, in the opinion of the Attorney-General:

(a) the request relates to the prosecution or punishment of a person for
an offence that is, or is by reason of the circumstances in which it is alleged to

have been committed or was committed, a political offence; or
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(b) there are substantial grounds for believing that the request has been

made with a view to prosecuting or punishing a person for a political offence; or

(¢) there are substantial grounds for believing that the request was made
for the purpose of prosecuting, punishing or otherwise causing prejudice to a
person on account of the person’s race, sex, religion, nationality or political

opinions; or

(d) the request relates to the prosecution or punishment of a person in
respect of an act or omission that if it had occurred in Australia, would have
constituted an offence under the military law of Australia but not also under the

ordinary criminal law of Australia; or

(e) the granting of the request would prejudice the sovereignty, security
or national interest of Australia or the essential interests of a State or Territory;

or

(f) the request relates to the prosecution of a person for an offence in a
case where the person has been acquitted or pardoned by a competent tribunal or
authority in the foreign country, or has undergone the punishment provided by
the law of that country, in respect of that offence or of another offence

constituted by the same act or omission as that offence.

(1A) A request by a foreign country for assistance under this Act must be
refused if it relates to the prosecution or punishment of a person charged with, or
convicted of, an offence in respect of which the death penalty may be imposed in
the foreign country, unless the Attorney-General is of the opinion, having regard
to the special circumstances of the case, that the assistance requested should be

granted.
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(1B) A request by a foreign country for assistance under this Act may be refused

if the Attorney-General:

(a) believes that the provision of the assistance may result in the death

penalty being imposed on a person; and

(b) after taking into consideration the interests of international criminal
co-operation, is of the opinion that in the circumstances of the case the request

should not be granted.

(2) A request by a foreign country for assistance under this Act may be refused if, in the

opinion of the Attorney-General:

(a) the request relates to the prosecution or punishment of a person in respect of
an act or omission that, if it had occurred in Australia, would not have constituted an

offence against Australian law; or

(b) the request relates to the prosecution or punishment of a person in respect of
an act or omission that occurred, or is alleged to have occurred, outside the foreign
country and a similar act or omission occurring outside Australia in similar

circumstances would not have constituted an offence against Australian law; or

(c) the request relates to the prosecution or punishment of a person in respect of
an act or omission where, if it had occurred in Australia at the same time and had
constituted an offence against Australian law, the person responsible could no longer be

prosecuted by reason of lapse of time or any other reason; or

(d) the provision of the assistance could prejudice an investigation or proceeding

in relation to a criminal matter in Australia; or

(e) the provision of the assistance would, or would be likely to, prejudice the

safety of any person (whether in or outside Australia); or

(f) the provision of the assistance would impose an excessive burden on the

resources of the Commonwealth or of a State or Territory; or
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(g) it is appropriate, in all the circumstances of the case, that the assistance
requested should not be granted. 9 Assistance may be provided subject to conditions
Assistance under this Act may be provided to a foreign country subject to such

conditions as the Attorney-General determines.

10 Request by Australia

(1) A request for international assistance in a criminal matter that Australia is

authorised to make under this Act may be made only by the Attorney-General.

(2) Subsection (1) does not prevent the Attorney-General on behalf of Australia
from requesting international assistance in a criminal matter other than assistance of a

kind that may be requested under this Act.

11 Request by foreign country

(1) A request by a foreign country for international assistance in a criminal
matter may be made to the Attorney-General or a person authorised by the Attorney-

General, in writing, to receive requests by foreign countries under this Act.

(2) A request must be in writing and must include or be accompanied by the

following information:

(a) the name of the authority concerned with the criminal matter to

which the request relates;

(b) a description of the nature of the criminal matter and a statement

setting out a summary of the relevant facts and laws;

(c) a description of the purpose of the request and of the nature of the

assistance being sought;

(d) any information that may assist in giving effect to the request.
However, a failure to comply with this subsection is not a ground for refusing

the request.
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(3) Where a request by a foreign country is made to a person authorised under
subsection (1), the request shall be taken, for the purposes of this Act, to have

been made to the Attorney-General.

(4) If a foreign country makes a request to a court in Australia for international

assistance in a criminal matter:

(a) the court must refer the request to the Attorney-General; and

(b) the request is then taken, for the purposes of this Act, to have been

made to the Attorney-General.
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Act on Specified Commercial Transactions 1976

Chapter I General Provisions (Purpose)

Article 1

The purpose of this Act is to protect the interests of purchasers, etc. and cause the
distribution of goods, etc. and provision of services to be appropriate and smooth by ensuring
fairness in Specified Commercial Transactions (transactions arising from Door-to-Door Sales,
Mail Order Sales, and Telemarketing Sales, Multilevel Marketing Transactions, transactions
arising from the Provision of Specified Continuous Services, and Business Opportunity Sales
Transactions; hereinafter the same) and preventing damages that may be caused to the purchasers,
etc. , so as to contribute to the sound development of the national economy. Chapter II Door-to-

Door Sales, Mail Order Sales, and Telemarketing Sales Section 1 Definitions (Definitions)

Article 2

(1) The term "Door-to-Door Sales" as used in this Chapter and in Article 58-4, paragraph

(1) means the following:

(i) the sale of goods or Designated Rights or the provision of services for
whichthe seller or the party engaged in the business of providing the services (hereinafter
referred to as a "Service Provider") has received an offer for a sales contract or a contract
to provide services in exchange for payment (hereinafter referred to as a "Service
Contract"), or for which the seller or Service Provider has concluded a sales contract or a
Service Contract, at a place other than a business office, agency office, or any other place
specified by ordinance of the competent ministry (hereinafter referred to as a "Business

Office, etc."); and
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(ii) the sale of goods or Designated Rights or the provision of services for which
the seller or Service Provider has received an offer for a sales contract or Service
Contract at a Business Office, etc. from a person whom he/she stopped and caused to
follow him/her or whom he/she induced away from a place that is not a Business Office,
etc. by any other means specified by Cabinet Order (such person is hereinafter referred to
as a "Specified Customer"), or for which the seller or Service Provider has concluded a
sales contract or a Service Contract at a Business Office, etc. and with a Specified

Customer.

(2) The term "Mail Order Sales" as used in this Chapter and in Article 58-5 means the
sale of goods or Designated Rights or the provision of services for which the seller or
Service Provider has received an offer for a sales contract or Service Contract by postal
mail or by any other means specified by ordinance of the competent ministry (hereinafter
referred to as "Postal Mail, etc."), and that does not fall under the category of

Telemarketing Sales.

(3) The term "Telemarketing Sales" as used in this Chapter and in Article 58-6,
paragraph (1) means the sale of goods or Designated Rights or the provision of services
for which the seller or Service Provider telephoned a person or caused a person to
telephone him/her by a means specified by Cabinet Order, during which telephone call
the seller or Service Provider solicited the person to conclude a sales contract or a
Service Contract (hereinafter referred to as the "Act of Telemarketing"), due to which
said seller or Service Provider received the relevant offer of a sales contract or Service
Contract from the person he/she was soliciting (hereinafter referred to as a
"Telemarketing Target") by Postal Mail, etc. , or due to which the seller or Service
Provider concluded such a sales contract or Service Contract with the Telemarketing

Target via Postal Mail, etc.



173

(4) As used in this Chapter and in Article 58-5 and Article 67, paragraph (1), the term
"Designated Rights" means, among the rights to use facilities and equipment and to be
provided services, those that are sold during transactions that arise in the daily lives of

the people and that are specified by Cabinet Order.
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Criminal Law of the People’s Republic of China

Article 192. Whoever for the purpose of illegal possession illegally raises funds by fraudulent
means, if the amount is quite big, is to be sentenced to not more than five years of fixed-term
imprisonment or criminal detention, and to a fine of not less than 20,000 yuan and not more than
200,000 yuan; when the amount is enormous or other circumstances are serious, the sentence is to
be not less than five years and not more than 10 years of fixed-term imprisonment, and a fine of
not less than 50,000 yuan and not more than 500,000 yuan; when the amount is especially
enormous or other circumstances are especially serious, the sentence is to be not less than 10
years of fixed-term imprisonment or life imprisonment, and a fine not less than 50,000 yuan and

not more than 500,000 yuan or confiscation of property.

Article 199. Offenders of Articles 192, 194, and 195 of this section that cause extraordinarily
heavy losses to the interests of the state and the people shall be sentenced to life imprisonment or

death, with forfeiture of property.

Article 200. Units committing offenses under Articles 192, 194, and 195 of this section shall be
punished with a fine, with personnel directly in charge and other directly responsible personnel
being punished with imprisonment or criminal detention of less than five years; for cases
involving large amounts, or of a serious nature, with imprisonment over five years and less than
10 years; for cases of extraordinary large amount, or of a serious nature, with imprisonment of

over 10 years or life imprisonment.
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Measures on Administration of Direct Selling

Article 1. The Measures are stipulated in accordance with Article 28 of Administrative

Regulations on Direct Selling.

Article 2. Direct selling enterprises should set up complete system of information report and
disclosing, and accept administration and examination of the relevant government departments as

well as supervision of the public.

Article 3. Ministry of Commerce and State Administration for Industry and Commerce publicize

the following items through website for direct selling industry administration:

(1). Relevant laws, regulations and rules;

(2). Announcement on commodity scope of direct selling;

(3). List of direct selling enterprises and list of direct selling commaodities;

(4). List of provincial branches of direct selling enterprises and relevant districts and
service nets of their direct selling operation.

(5). Usage of direct selling deposit;

(6). Sample of direct seller certificate and certificate of direct selling trainer;

(7). Rules-breaking situations and relevant punishment of direct selling enterprises, direct
selling trainer and direct seller.

(8). Other information needed to be released.

Article 4. Direct selling enterprises disclose information through their websites in Chinese, which
is a very important part of information report and disclosing system, and will be connected to
website for direct selling industry administration within 3 days after gaining the direct selling

operation license.
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Article 5. Direct selling enterprises should disclose true and complete information to the public
correctly in time:

(1). Total number of direct seller of the direct selling enterprises, total number of direct
seller, name list of direct seller and serial number of direct seller certificate, occupation and name
list of those who terminated contracts with direct selling enterprises at provincial branches;

(2). Name, address, contact and person in charge of the direct selling enterprises and their
branches, and name, address, contact and person in charge of the service net;

(3). List of direct selling commodity, retail price, specifications of commodity quality
and criterion, and major composition, suitable group, precautions and so on.

In accordance with related state regulations, direct selling commodities should accord with
relevant sate certificates, permission or compulsory standards, direct selling enterprises should
disclose their relevant certificates, permissions and certification documents of relevant criterion;

(4). Reward calculating and incentive system of direct sellers;

(5). Refund or exchange measures, address and relevant situation of direct selling
commodity;

(6). After service department, function, hot line for customers' complaints and complaints
disposal procedures;

(7). Respective rights and obligations of direct selling enterprises and direct sellers,
contract termination system, refund and exchange measures, reward calculating and incentive
system, legal liability and other related regulations in accordance with contract between direct
selling enterprises and direct sellers;

(8). Name list of direct selling trainers, training and exam scheme of direct sellers;

(9). Grave litigation, arbitration and relevant disposal related to enterprises.

In case any alteration happens, direct selling enterprises should update website resources in one

month.
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Article 6. Established direct selling enterprises should report the following items of last month to
Ministry of Commerce and State Administration for Industry and Commerce through website for
direct selling industry administration:
(1). Depositing and payment of deposit;
(2). Direct selling income and detailed tax situation of direct sellers;
a. Monthly income and tax sum of direct sellers;
b. Percentage of direct selling income to total turnover of commodities.
(3). Monthly sales achievements and tax of the enterprises;
(4). Registration of direct selling trainers;

(5). Other required contents.

Article 7. Direct selling enterprises should publicize article 5 of the Measures by means of

enterprises annals in April.

Article 8. All commodities inspections and propagandizing materials of direct selling enterprises

and direct sellers should accord with information disclosed.

Article 9. In case any directs enterprise fails to disclose information in accordance with
Administrative Regulations on Direct Selling, or any false, serious misadvising information or
grave miss appears, relevant enterprises will be punished in accordance with Administrative

Regulations on Direct Selling.

Article 10. Ministry of Commerce and State Administration for Industry and Commerce are

responsible for explanation of the Measures.

Article 11. The Measures will take effect as form Dec 1, 2005.



