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ABSTRACT

This thematic paper aims at studying background, concept, theory and nature of law
enforcement pertaining to the defendant’s right to defend in the sexual offence litigation in respect of
a prohibition of the defendant to defend by reasoning ignorance of the age of child survivor for
exculpation under section 285/ 1 of Penal Code. Owing to the defendant’ s defense by reason of
ignorance of the age of child survivor in the past, the defendants in several cases were exculpatory.

The study finds that the prohibition of the defendant to defend by reasoning ignorance of the
age of child survivor for exculpation under section 285/1 of Penal Code is contrary to the principle of
rights and freedom of people. Provision of such section adds more burden, restricts excessively a right
to the defendant, is contrary to or inconsistent with Constitution of the Kingdom of Thailand B.E. 2017
and a criminal law principle on criminal liability structure. In taking into consideration of section 277
of Penal Code that provides the age of child survivor as a factual composition of the offence, punishment
of offender in sexual offenses of Thailand is not a subjective punishment which means knowing of
a factual composition of the offense is not necessary. With reference to Strict Liability principle,
a punishment can be done although the alleged does not know a fact pertaining to the age. In addition,

provision of such section is contrary to theory of the presumption innocence until provability of
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offending against the law and also contrary to the Universal Declaration of Human Rights. Moreover,
provision of such section does not solve seriously the child rape and is considered as a discrimination
against the child survivor due to particular protection of the child whose age is below 13 years old. As
a result, the above 13 year-child is not protected by such provision of law. As matter of law, the court
must abide by the principle of criminal proceedings i.e. the court cannot adjudge conviction of the
defendant until a proof beyond a reasonable doubt.

Accordingly, such provision of law should be repealed and penalty where committing
the child rape should be amended as more severe. The offender in this offence must be barred from
abatement, pardon and suspension of punishment. Furthermore, a rehabilitation measure should be
carried out in parallel to the imposed punishment in order to protect society as a whole and prevent

recurrence of such offence as well as deter other people from committing such crime.



