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ABSTRACT

This thematic paper is a legal research focusing upon the study of authority of
appointment of the Fact Inquiry Subcommittee of Public Sector Counter Corruption Commission
(“PCCC”) in accordance with Section 35 (1) of Executive Measures in Counter Corruption Act
B.E. 2551 (2008). This research will analyze the case of exemption where PCCC Officials or
PCCC Officers, having knowledge of the situation or had investigation or considered the matter so
alleged, may be reappointed as Fact Inquiry Subcommittee. The appointment in such manner
causes the problem on the principle of impartiality, that is to say, there may be the question
whether the appointed PCCC Officials or PCCC Officers are appropriate or not, whether they
have the objective relationship or whether they have serious nature as may prejudice the
impartiality of fact inquiry or not.

Based on the study and analysis, the researcher found that the criteria and standard in
recruiting the persons who will be appointed as the Fact Inquiry Subcommittee in accordance with
Executive Measures in Counter Corruption Act B. E. 2551 ( 2008) are not standard,

when compared with the criteria and standard in recruiting the persons who will be appointed to



conduct the hearing in the Administrative Process in accordance with the Administrative
Procedure Act B.E. 2539 (1996) and the foreign laws. Because there is the exemption of personal
relationship which may cause the fact inquiry becomes partial. As the above-mentioned criteria
and standard in recruiting the persons are not quality, as a result, the framework in exercising the
discretion by the persons with authority of appointment are beyond the scope of laws. In regard to
the case where there is any serious nature as may prejudice the impartiality of fact inquiry, if we
consider the judgment of the Supreme Administrative Court No. Or. 133/2553, the Court laid
down the principle that the officers, who used to consider and adjudicate the matter relating to the
taking of disciplinary action against the complainant, performed the duty as the officers who
reconsidered the appeal of the same matter, therefore, the consideration on the appeal at his own
discretion likely to be the same as the opinion which he used to consider and adjudicate such
matter previously. Thus, such case may deem to be the serious nature as may prejudice the
impartiality of administrative hearing, which in in line with the principle of impartiality according
to the adjudication of Council of State (Conseil d’Etat) of the case, namely, Assistance publique
des Hopitaux de Paris (CE, 26 septembre 2008, Assistance publique des hdpitaux de Paris, Req.,
n°306922) of French Republic. The researcher can analyze that the exemption where Public
Sector Counter Corruption Commission (“ PCCC” ) may reappoint PCCC Officials or PCCC
Officers as Fact Inquiry Subcommittee violates the principle of impartiality according to the
precedent of the Supreme Administrative Court and the adjudication of Council of State
(Conseil d’Etat) of French Republic.

The researcher has analyzed and has an opinion that there should be the amendment of the
provision of laws concerning the condition on the appointment of the Fact Inquiry Subcommittee
in accordance with Section 35. In addition, there should be the amendment on the condition
relating to the principle of partiality due to external conditions, and there should be the
amendment of the provision relating to any serious nature as may prejudice the impartiality of fact
inquiry under Section 35. In addition, there should be the amendment of the definition of the term
“any serious nature as may prejudice the impartiality of fact inquiry” and such amendment should
be provided in Executive Measures in Counter Corruption Act B.E. 2551 (2008). If there is the
action according to the above-mentioned proposal, it may help reduce the problem on the

exercising of discretion of Public Sector Counter Corruption Commission (“PCCC”). As a result,
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the prevention and the suppression of corruption in public sector will be more concrete and the
people will have confidence in the corruption and the misconduct audit process. They will trust
that the public sector will audit the corruption and the misconduct based on pure and justice
principle. Moreover, the state agencies will be afraid of committing an offence because the State
has the mechanism with more efficiency to prevent and to suppress the corruption. Accordingly, it

will generally boost the make the public sector, people sector and social sector of the country.



