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ABSTRACT

Copyright is a type of Intellectual Property which is intangible but has
commercial value. The copyright is automatically protected upon its becoming public
knowledge through publication. and duc to the fact that copyright has a commercial
value. many countrics optimize the benefits deriving there from. particularly by. inter
alia. using the rights in the copyright as the collateral for the debts with a view to
principally having access to the capital market.

The use of copyright as collateral for the debts is to put it in pawn or in pledge to
pay the debts which is widely admissible under the laws of most countries. but the
scrutiny of the provisions of the prevailing Thai laws discloses that this concept is not yet
admissible expressis verbis under the Thai Legal system becausc the copyright is
intangible and untouchable.

The important purpose of using copyright as collateral for the debts is to
mobilize the fund or capital. However. one fundamental objective in such mobilization of

the capital is that the suppliers of the capital have in their possession a guarantee for such



capital to ensure that it would eventually be repaid. and the use of copyright as collateral
for such capital is one way to fulfill such objective.

Whereas, in the wake of the on-going financial turmoil in the country and
worldwide. when most of the people are indebted and in arrears in the payments of their
debts, all sides are in trouble. be it the debtors or the creditors or the fund or capital
suppliers in the capital market. In the case where the debtors are in default. they would
wish to pay their debts so as to recover the credibility of their financial condition. while
the creditors and the suppliers of the loans or operators of the capital market wish to
recover the loan that they have granted in order not to have the problem with non-
performing loans (NPL). Under such circumstances. using copyright as collateral for the
debts is one of the means for the proprietor of the copyright to have access to the capital
market.

Foreign country such as the United States of America has set as the method or
procedure for pledging the copyright as a security or collateral for the repayment of a
debt in Article 9 of the Uniform Commercial Code by following the steps in the
Attachment. which is the procedure for the creation of rights between the persons by the
delivery of its possession. However. since copyright is an intangible property, the
delivery of its possession will require an evidence in writing. and furthermore, there is
another method called Perfection. This method creates rights on a property by taking
possession of such property. Besides the US whose Icgal system accepts copyright as a
security for debts. there arc more countries that also apply this concept of using the
copyright to secure debts such as England and Japan.

Enforcement of judgment is another way to obtain repayment of debts by the
authority of the court whereby a trustee of the court vested with the power to act on its
behalf execute the court’s orders by seizing or garnishing assets of the debtors for sale in
auction the proceeds of which will be used to repay the debt in accordance with the
judgment. Although the Thai laws relating to the procedurc for the enforcement of the

judgment do not have the stipulations that prohibit scizure of the rights in the copyright.
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in practice no creditor by judgment resort to such measure on account of several practical
problems.

Just a few jurists are supportive of the view that such an enforcement could be
used for the rights in the copyright. but there is nonetheless no clear-cut procedure for
such purpose. It is thus an impetus to undertake an in depth study on the usc of copyright
as a collateral for the debts and its cventual enforcement against such a debt security.

Scrutiny and in depth study of the law and practice of foreign countries can
provide a practical paradigm for their eventual emulation that would eradicate the

predicaments and hurdles in the use of copyright as collateral for debts in Thailand, at

least to some extent.



