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ABSTRACT

This thematic paper has a purpose to study and analyze legal problems arising from the
case where the Merit System Protection Commission or “MSPC”, who had the power to consider
and decide an appeal against a disciplinary action order, fails to perform its duty to consider and
decide the appeal within the time period as provided by the Civil Service Act B.E. 2551 (2008).
In such case, the official who has submitted the appeal would not be notified any decision
regarding such appeal and its right to sue the case to the Administrative Court against the decision
of the appeal. Consequently, the appellant may not be able to file the case to the Administrative
Court within the time period as provided by the Act on Establishment of Administrative Court
and Administrative Court Procedure B.E. 2542 (1999). In addition, even in the case where the
plaint has been filed to the Administrative Court within the lapse of time but if after then the
MSPC rendered its decision on the appeal, in such case, the Administrative Court of First

Instance shall not accept the case for the trial and shall issue an order striking the case out of the
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case-list because such plaint is in the jurisdiction of the Supreme Administrative Court. In this
circumstance, the plaintiff shall have to once again file another plaint to the Supreme
Administrative Court. The first result of such problem is that the official who is affected by the
disciplinary action order shall be deprived of the right to file the case to the competent
jurisdiction. The second result is that even if the plaintiff has filed the case to the Administrative
Court of First Instance within the lapse of time but when the decision of MSPC is rendered, such
Administrative Court of First Instance shall not be then competent to consider the plaint. This
may result in a waste of time and resources for the trial and incur non-beneficial resolution and
remedy to the plaintiff.

From the study and analysis of this thematic paper, it is found that such problems are
caused by the failure of the MSPC to perform its duty in considering and deciding the appeal
within the time period as provided by the law, while such time period may be extended to not
more than 240 days from the date of the reception of the appeal by the Chairman of MSPC. Such
time period is quite long and sufficient for MSPC to consider and decide the appeal. But if the
appeal decision is not rendered, there shall not be the notification of the right to recourse the
competent jurisdiction. The State officials should be protected by the provision of law in the same
manner as provided by the provision of Section 50 of the Act on Establishment of Administrative
Court and Administrative Court Procedure B.E. 2542 (1999). In this respect, in the case where
MSPS does not consider nor decide the appeal within the specified time period, there should be
the provision of law allowing the concerning official to bring the case to the Court even if the
decision of MSPS on the appeal is not rendered. This solution is in accordance with the legal
concept of French administrative law according to which the non-response shall be deemed
equivalent to refuse.

According to our analysis, we propose the solution to the problem as following: firstly,
there should be an amendment to the Rule of MSPS regarding the appeal and the consideration
and decision of appeal of B.E. 2551 (2008). The dispositions of this Rules provide that the agent
of MSPS, in accordance with Article 32, shall issue the Appeal Receipt to the appellant together
with the notification thereon specifying that MSPS shall have the power to consider and decide
the appeal within the time period not over 240 days and that at any day when such period is

expired, the appellant shall have right to file the case to the Court. This disposition should be
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amended by specifying more precise date. Secondly, there should be the amendment to the
provision of Section 118 of the Civil Services Act B.E. 2551 (2008) by adding the stipulation
specifying that if MSPC has failed to consider and decide the appeal with such time period, it
shall mean the rejection of the appeal and the appellant shall have right to file the case to the
Administrative Court of First Instance within 90 days from the date of expiration of the time
period for consideration and decision of the appeal by MSPS.

If such amendment is realized, there will be the protection of right of the official who is
sanctioned by the disciplinary action order. This shall guarantee the continuity of the
administrative process, limit any obstacle thereof, and prevent the waste of time to exercise the
right to sue the case and right to trial. It shall also provide the consistency of the Administrative
litigation with procedure and conditions provided by laws. In other words, if the officials who are
sanctioned by the disciplinary action order has submitted the appeal to MSPS, the agents of
MSPS who received such appeal shall issue an appeal receipt together with the notification
therein of the time period for the filing of the case to the competent Administrative Court of First
Instance and when the period of 240 expired, the appellant may file the case to the Administrative
Court of First Instance within 90 days. In such case, MSPS shall cease having the power to
consider and decide the appeal. The case shall be in the jurisdiction of the Administrative Court
of First Instance. The Court, by the section of civil service, shall adjudicate the case within 1 year.
And if the plaintiff is not satisfied with the Court’s judgment, such plaintiff can appeal the
decision of the Administrative Court of First Instance to the Supreme Administrative Court. The
proposed amendment may allow to clarify the procedure of consideration and decision of the
appeal of the disciplinary action order. This shall ensure better administrative justice to guarantee
fairness to those officials who are aggrieved by an unlawful disciplinary action order. This
guarantee provided by law allows more efficient and effective public administration that is the

public interest.



