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ABSTRACT

According to the Copyright Act B.E. 2537, in case of copyrighted work created by
employee, the problem which the employer has contract with the client and later assigns the job to
the employee. That creative work may produce by more than sole employees. Once the given
project is completed, the employer will submit the project to the client. The question lies in the
right of that created work, could the employees claim their copyright in that creative work for
economically benefit. On the other hand, in case that the employer has heavily invested for
certain type of work but if the right in that work goes to the employee, it would be unjust for the
employer.

From the above problem, the United States of America has enacted the provision in
Copyright Act specifically for the creative work of the employee. It stated that the employer has
full right to use the creative work with sole condition; the work must be created under the order,
employment and by the work which comes from employment. If the creative work is not
produced in working hour or does not produced under order of the employer or not cover in the
employment term, the employer will have no right in that creative work. In France, the right in
creative work belongs to the employee. However, the labor law allowed the employer and the
employee to reach collective agreement, allowing the employer to use the right in the work of
employee and this agreement will be apply to all employees. Under this agreement, the employer

may use the right in creative work and profit from it or transfer the work to other party as well.
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In Thailand, the law protects the right in creative work of the employee as copyrighted
work by specified the amount of time or the relationship of employment until termination of
employment between employer and employee. Furthermore, if the employer desires to use the
right in copyrighted work of the employee, it will cause problem in the use of right in that
copyrighted work of the employee. The Copyright Act does not clearly regulate how the problem
could be solved and how to fill in the gap for the case that the employee is the owner of
copyright. Thus, the right in creative work of the employee is affected the business of the
employer. Even though the law allows party to agree otherwise in respect of intention of the
party, there is no clear method of how the problem could be solved. In order to clear the matter of
injustice and in respect to present economic situation, this thesis will suggest the solutions for
these problems. Firstly, in respect to the development in creative work of employee to conform to
modernity and economy, the protection of creative work by the employee required amendment.
Secondly, even if the law allows party to agree otherwise that the copyright will belong to the
creator in written agreement but as long as there is no other agreement, the employee shall own
the copyright in the work. Thus, it should be clearly stated the creative work belongs to the
employer from the beginning because the major impact will affect the employer as the investor of
the employee to create the work and leave exception in some case that the creative work will

belong to the employee.



