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' Berne Convention 1971. Article 2 (1) “the expression “literary and artistic works™ shall include ever Production in
the literary. Scientific and artstic domain, whatever may be the mode or form of its expression, such as books,
pamphlets and other writings; lectures, addresses, sermons and other works of the same nature; dramatic or dramatico-
musical works; choreographic works and entertainments in dumb show; musical compositions with or without words;
cinematographic works to which are assimilated works expressed by a process analogous to cinematography; works
of drawing, painting, architecture, sculpture, engraving and lithography; photographic works to which are assimilated
works expressed by a process analogous to dimensional works of applied art; illustrations, maps, plans, sketches and
three-dimensional works relative to geography, topography, architecture or science”.

? Bemne Convention 1971. Article 5 (2) “The person or body corporate whose name appears on a cinematographic

work in the usual manner shall, in the absence of proof to the contrary, be presumed to be the maker of the said work”.
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* Berne Convention 1971. Article 14 (1) Authors of literary or artistic works shall have the exclusive right of
authorising:

(i) the cinematographic adaptation and reproduction of these works, and the distribution of the
works thus adapted or reproduced;

(ii) the public performance and communication to the public by wire of the worksthus adapted or
reproduced.

(2) The adaptation into any other artistic form of a cinematographic production derived from literary
or artistic works shall, without prejudice to the authorisation of the author of the cinematographic production,
remain subject to the authorisation of the authors of the original works.
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Berne Convention 1971. Article 7 (2) “However, in the case of cinematographic works, the countries of the

Union may provide that the term of protection shall expire fifty years after the work has been made available to

the public with the consent of the author, or, failing such an event within fifty years from the making of such a

work, fifty years after the making,.”.
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"TRIPS Agreement. Article 12. “Whenever the term of protection of a work, other than a photographic work or
a work of applied art, is calculated on a basis other than the life of a natural person, such term shall be no less
than 50 years from the end of the calendar year of authorized publication, or, failing such authorized publication

within 50 years from the making of the work, 50 years from the end of the calendar year of making”.
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*CM. Correa. (1993). Legal Protection and Innovation in the Saftware Industry. World Competition 1. Pp. 51-52.
* Berne Convention 1971. Article 7 (2).
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" The Copyright Law of 1976. Article 201 Ownership of copyright

(a) Initial Ownership.—Copyright in a work protected under this title vests initially in the author or
authors of the work. The authors of a joint work are crowners of copyright in the work.

(b) Works Made for Hire.—In the case of a work made for hire, the employer or other person for
whom the work was prepared is considered the author for purposes of this title, and, unless the parties have
expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised in the
copyright.

(c) Contributions to Collective Works.—Copyright in each separate contribution to a collective work
is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution.
In the absence of an express transfer of the copyright or of any rights under it, the owner of copyright in the
collective work is presumed to have acquired only the privilege of reproducing and distributing the contribution

as part of that particular collective work, any revision of that collective work, and any later collective work in

the same series.

(d) Transfer of Ownership.—

(1) The ownership of a copyright may be transferred in whole or in part by any means of
conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the
applicable laws of intestate succession.

(2) Any of the exclusive rights comprised in a copyright, including any subdivision of any of the
rights specified by section 106, may be transferred as provided by clause (1) and owned separately. The owner
of any particular exclusive right is entitled, to the extent of that right, to all of the protection and remedies
accorded to the copyright owner by this title.

(e) Involuntary Transfer—When an individual author’s ownership of a copyright, or of any of the
exclusive rights under a copyright, has not previously been transferred voluntarily by that individual author, no
action by any governmental body or other official or organization purporting to seize, expropriate, transfer, or
exercise rights of ownership with respect to the copyright, or any of the exclusive rights under a copyright, shall

be given effect under this title, except as provided under title 11.
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"' The Copyright Law of 1976. Article 201.
' The Copyright Law of 1976. Article 201.
" The Copyright Law of 1976. Article 302 Duration of copyright: Works created on or after January 1, 1978

(a) In General.—Copyright in a work created on or after January 1, 1978, subsists from its creation
and, except as provided by the following subsections, endures for a term consisting of the life of the author and
70 years after the author’s death.

(b) Joint Works.—In the case of a joint work prepared by two or more authors who did not work for
hire, the copyright endures for a term consisting of the life of the last surviving author and 70 years after such
last surviving author’s death.

(c) Anonymous Works, Pseudonymous Works, and Works Made for Hire.—In the case of an
anonymous work, a pseudonymous work, or a work made for hire, the copyright endures for a term of 95 years

from the year of its first publication, or a term of 120 years from the year of its creation, whichever expires first.
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If, before the end of such term, the identity of one or more of the authors of an anonymous or pseudonymous
work is revealed in the records of a registration made for that work under subsections (a) or (d) of section 408,
or in the records provided by this subsection, the copyright in the work endures for the term specified by
subsection (a) or (b), based on the life of the author or authors whose identity has been revealed. Any person
having an interest in the copyright in an anonymous or pseudonymous work may at any time record, in records
to be maintained by the Copyright Office for that purpose, a statement identifying one or more authors of the
work; the statement shall also identify the person filing it, the nature of that person’s interest, the source of the
information recorded, and the particular work affected, and shall comply in form and content with requirements
that the Register of Copyrights shall prescribe by regulation

(d) Records Relating to Death of Authors.—any person having an interest in a copyright may at any
time record in the Copyright Office a statement of the date of death of the author of the copyrighted work, or a
statement that the author is still living on a particular date. The statement shall identify the person filing it, the
nature of that person’s interest, and the source of the information recorded, and shall comply in form and
content with requirements that the Register of Copyrights shall prescribe by regulation. The Register shall
maintain current records of information relating to the death of authors of copyrighted works, based on such
recorded statements and, to the extent the Register considers practicable, on data contained in any of the records
of the Copyright Office or in other reference sources.

(e) Presumption as to Author’s Death.—After a period of 95 years from the year of first publication of
a work, or a period of 120 years from the year of its creation, whichever expires first, any person who obtains
from the Copyright Office a certified report that the records provided by subsection (d) disclose nothing to
indicate that the author of the work is living, or died less than 70 years before, is entitled to the benefit of a
presumption that the author has been dead for at least 70 years. Reliance in good faith upon this presumption

shall be a complete defense to any action for infringement under this title.
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" The Copyright Law of 1976. Article 106 Exclusive rights in copyrighted works Subject to sections 107
through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the
following;:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer
of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial,
graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to
display the copyrighted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital

audio transmission.
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* The Copyright Law of 1976. Article 106
" The Copyright Law of 1976. Article 502 Remedies for infringement: Injunctions

(a) any court having jurisdiction of a civil action arising under this title may, subject to the provisions of
section 1498 of title 28, grant temporary and final injunctions on such terms as it may deem reasonable to
prevent or restrain infringement of a copyright.

(b) Any such injunction may be served anywhere in the United States on the person enjoined; it shall
be operative throughout the United States and shall be enforceable, by proceedings in contempt or otherwise, by
any United States court having jurisdiction of that person. The clerk of the court granting the injunction shall,
when requested by any other court in which enforcement of the injunction is sought, transmit promptly to the
other court a certified copy of all the papers in the case on file in such clerk’s office.

" The Copyright Law of 1976. Article 504 Remedies for infringement: Damages and profits



39

(a) In General—Except as otherwise provided by this title, an infringer of copyright is liable for
either—

(1) the copyright owner’s actual damages and any additional profits of the infringer, as provided
by subsection (b); or

(2) statutory damages, as provided by subsection (c).

(b) Actual Damages and Profits.—The copyright owner is entitled to recover the actual damages
suffered by him or her as a result of the infringement, and any profits of the infringer that are attributable to the
infringement and are not taken into account in computing the actual damages. In establishing the infringer's
profits, the copyright owner is required to present proof only of the infringer’s gross revenue, and the infringer
is required to prove his or her deductible expenses and the elements of profit attributable to factors other than
the copyrighted work.

(c) Statutory Damages.—

(1) Except as provided by clause (2) of this subsection, the copyright owner may elect, at any
time before final judgment is rendered, to recover, instead of actual damages and profits, an award of statutory
damages for all infringements involved in the action, with respect to any one work, for which any one infringer
is liable individually, or for which any two or more infringers are li- able jointly and severally, in a sum of not
less than $750 or more than $30,000 as the court considers just. For the purposes of this subsection, all the parts
of a compilation or derivative work constitute one work.

(2) In a case where the copyright owner sustains the burden of proving, and the court finds, that
infringement was committed willfully, the court in its discretion may increase the award of statutory damages to
a sum of not more than $150,000. In a case where the infringer sustains the burden of proving, and the court
finds, that such infringer was not aware and had no reason to believe that his or her acts constituted an
infringement of copyright, the court in its discretion may reduce the award of statutory damages to a sum of not
less than $200. The court shall remit statutory damages in any case where an infringer believed and had
reasonable grounds for believing that his or her use of the copyrighted work was a fair use under section 107, if
the infringer was: (i) an employee or agent of a nonprofit educational institution, library, or archives acting
within the scope of his or her employment who, or such institution, library, or archives itself, which infringed
by reproducing the work in copies or phonorecords; or (ii) a public broadcasting entity which or a person who,
as a regular part of the nonprofit activities of a public broadcasting entity (as defined in section 118(f))
infringed by performing a published nondramatic literary work or by reproducing a transmission program

embodying a performance of such a work.
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* The Copyright Law of 1976. Article 504.
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* The Copyright Law of 1976. Article 506 “by the reproduction or distribution, including by electronic means,
during any 180-day period, of 1 or more copies or phonorecords of 1 or more copyrighted works, which have a
total retail value of more than $1,000;”

(c) Fraudulent Copyright Notice.—Any person who, with fraudulent intent, places on any article a
notice of copyright or words of the same purport that such person knows to be false, or who, with fraudulent
intent, publicly distributes or imports for public distribution any article bearing such notice or words that such
person knows to be false, shall be fined not more than $2,500.

(d) Fraudulent Removal of Copyright Notice.—any person who, with fraudulent intent, removes or
alters any notice of copyright appearing on a copy of a copyrighted work shall be fined not more than $2,500.

(e) False Representation.—any person who knowingly makes a false representation of a material fact
in the application for copyright registration provided for by section 409, or in any written statement filed in
connection with the application, shall be fined not more than $2,500.

(1) Rights of Attribution and Integrity.—Nothing in this section applies to infringement of the rights

conferred by section 106A (a).
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& Copyright law of Japan 1970. Article 14 (Presumption of authorship)

A person whose name or appellation (hereinafter referred to as "true name"), or whose widely known
pen name, abbreviation or other substitute for his true name (hereinafter referred to as "pseudonym"), is
indicated as the name of the author in the customary manner on the original of his work or when his work is
offered to or made available to the public, shall be presumed to be the author of such work.

B Copyright law of Japan 1970. Article 15 (Authorship of a work made by an employee in the course of his
duties)

(1) The authorship of a work (except a computer program work) which, on the initiative of a juridical
person or other employer (hereinafter in this Article referred to as "juridical person, etc."), is made by an
employee in the course of the performance of his duties in connection with the juridical person, etc.'s business
and is made public by such juridical person, etc. as a work under its own name, shall be attributed to such
juridical person, etc., unless otherwise stipulated by contract, work regulations or the like at the time of the
making of the work.,

(2) The authorship of a computer program work which, on the initiative of a juridical person, etc. is
made by an employee in the course of his duties in connection with the juridical person, etc.'s business, shall be
attributed to such juridical person, etc., unless otherwise stipulated by contract, work regulations or the like at

the time of the making of the work.
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24 Copyright law of Japan 1970. The authorship of a cinematographic work shall be attributed to those who, by
taking charge of producing, directing, filming, art direction, etc., have creatively contributed to the creation of
such cinematographic work as a whole, excluding, however, authors of novels, [play/film] scripts, music or
other works adapted or reproduced in such cinelﬁatographic work; provided, however, that the foregoing shall
not apply where the provisions of the preceding Article are applicable

B Copyright law of Japan 1970. Article 51 (In general)

(1) The duration of a copyright shall begin at the time of the creation of the work.

(2) Unless otherwise provided in this Section, the copyright shall continue to subsist until the end of
the fifty year period following the death of the author (or in the case of a work of joint authorship, following the
death of the last surviving co-author; the same shall apply in paragraph (1) of the next Article).

* Copyright law of Japan 1970. Article 54 (Term of protection for cinematographic works)

(1) The copyright in a cinematographic work shall continue to subsist until the end of the seventy year
period following the making public of the work, or if the work has not been made public within the seventy
year period following its creation, then until the end of the seventy year period following the work's creation.

(2) When the copyright in a cinematographic work expires by reason of the expiration of its duration,

the copyright in the original work [with respect to which said cinematographic work is a derivative work], as far
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as the exploitation of said cinematographic work is concerned, shall be deemed to also expire [at the time of the
expiration of the copyright in said cinematographic work].

(3) The provisions of the preceding two Articles shall not apply to copyrights in cinematographic
works.

v Copyright law of Japan 1970. Article 15 (Authorship of a work made by an employee in the course of his
duties)

(1) The authorship of a work (except a computer program work) which, on the initiative of a juridical
person or other employer (hereinafter in this Article referred to as "juridical person, etc."), is made by an
employee in the course of the
performance of his duties in connection with the juridical person, etc.'s business and is made public by such
juridical person, etc. as a work under its own name, shall be attributed to such juridical person, etc., unless
otherwise stipulated by contract, work regulations or the like at the time of the making of the work.

(2) The authorship of a computer program work which, on the initiative of a juridical person, etc. is
made by an employee in the course of his duties in connection with the juridical person, etc.'s business, shall be
attributed to such juridical person, etc., unless otherwise stipulated by contract, work regulations or the like at

the time of the making of the work.
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