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Abstract

Today, technology has created a wide variety of adaptations and
modifications to copyrighted works. Most significantly, the original copyrighted works which
are stored online in a digital format are often borrowed by technology users to create many
adaptations that are subsequences to the original work. In terms of providing copyright
protection to an adaptation work that is a derivative of an original copyrighted work,
according to Section 11 of the Thai Copyright Act B.E. 2537, it is provided that “...to make
adaptation under this Act with the permission of the copyright owner, the person who has
modified it has copyright in the work modified under this Act ..." Therefore, the text of
copyright protection to the derivative works as shown in this section could possibly be
interpreted that all the derivative works may require permission from the copyright owner
beforehand so that they will be able to receive copyright protection. However, nowadays
there are more and more variations of modern technology adaptations, whether they are
still images, animations in either 2D or 3D formats which in fact most of them are often
created based on the original work, either with or without permission from the copyright
owner. Accordingly, this may reflect a problem that whether the creator of a derivative
work who does not obtain permission from the copyright owner may not be able to receive

copyright protection under Section 11 of the Copyright Act?

In this changing social context, the issue of copyright protection for
derivative works created without the permission of the copyright owner has become an
increasingly important problem. This article explores some possible solutions to interpret
and apply the law to allow copyright protection to derivative works created without
permission of the copyright owner. The article begins from examining the UK and US legal
standard on how they interpret the law to provide copyright protection to derivative works
created without the permission of the copyright owner according to their legal context.
Finally, the article observes how can this interpretation be applied to the interpretation of
Section 11 of the Thai Copyright Act 1994 to provide copyright protection to derivative

works created without the permission of the copyright owner.
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A5719855AE MDA IUNTARWUA9U (right to make an adaptation of the work) A7y

? Section 16 (1) of the Copyright, Designs and Patents Act (CDPA) 1988 'The owner of the copyright
in a work has, in accordance with the following provisions of this Chapter, the exclusive right to do the
following acts in the United Kingdom— (e) to make an adaptation of the work or do any of the above

in relation to an adaptation’ (¢ section 21)’

> CDPA 1988, Section 21 (3) ‘In this Part “adaptation”— (a)in relation to a literary work, other than a
computer program or a database, or in relation to a dramatic work, means—(ia translation of
the work; (i)a version of a dramatic work in which it is converted into a non- dramatic work or, as the
case may be, of a non-dramatic work in which it is converted into a dramatic work; (iii)a version of the

work in which the story or action is conveyed wholly or mainly by means of pictures in a form suitable
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NauAR AI0819TU AR Interlego AG v Tyco Industries Inc.® aasaladios (Lord Oliver) nana

for reproduction in a book, or in a newspaper, magazine or similar periodical; (ab) in relation to a
computer program, means an arrangement or altered version of the program or a translation of it; (ac)in
relation to a database, means an arrangement or altered version of the database or a translation of it;

(b)in relation to a musical work, means an arrangement or transcription of the work.’

“H. I. L. Laddie, Peter Prescott and Mary Vitoria, The modern law of copyrisht and designs (4th edn,
LexisNexis 2011) 11 87.

> Interlego AG v Tyco Industries Inc (1989) AC 217.
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¢ Macmillan v. Cooper (1924) 40 TLR 186.
" Sawkins v Hyperion (2005) 1 WLR 3280.

® Chongnang Wiputhanupong, 'Copyright for the Digital Era: Are We Aiming at Individuals?' (Doctorate
Dissertation. University of Nottingham 2016).
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’ Chongnang Wiputhanupong (2 0 1 9) “Making Derivative Works without Authorisation and the
Interpretation of Originality and Creativity Under Thailand’s Copyright Law”, The Object and Purpose of
Intellectual Property?, ATRIP Intellectual Property series, ed. by Susy Frankel, Edward Elgar, July 2019

17 USC§101 A ‘“derivative work” is a work based upon one or more preexisting works, such as a
translation, musical arrangement, dramatization, fictionalization, motion picture version, sound
recording, art reproduction, abridgment, condensation, or any other form in which a work may be
recast, transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or

other modifications which, as a whole, represent an original work of authorship, is a “derivative work”.’
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' Copyright Law Revision (House Report No. 94-1476) (United States House of Representatives,1976) at
57.

217 USC § 106 ‘Subject to sections 107 through 122, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following: (1) to reproduce the copyrighted work in

copies or phonorecords; (2) to prepare derivative works based upon the copyrighted work;’
" fniulnegdeu
" House Report No 94-1476 (n 20) 57-58.
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> Tempo Music v Famous Music Corp (1993) 838 F Supp 162 (SDNY); Massimo Pavolini, ‘Derivative
Musical Works: Protection and Royalties in the Balance’ (1994) 5(3) ELR101.

'L Batlin & Son Inc v Snyder (1976) 536 F2d 486 (2nd Cir) (‘This court has examined both the
appellants’ plastic Uncle Sam bank made under Snyder’s copyright and the uncopyrighted model cast
iron mechanical bank which is itself a reproduction of the original public domain Uncle Sam bank . . .
The substance of appellee’s expert’s testimony on which the district judge evidently relied was that
the variations found in appellants’ plastic bank were merely “trivial” and that it was a reproduction of
the metal bank made as simply as possible for the purposes of manufacture . . . [tlhere were no
elements of difference that amounted to significant alteration or that had any purpose other than the
functional one of making a more suitable (and probably less expensive) figure in the plastic medium.”)

Tusaguitsnfisily Alfred Bell & Co v Catalda Fine Arts Inc (1951) 191 F2d 99 (2nd Cir).
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'8 17 USC § 103 “(a) The subject matter of copyright as specified by section 102 includes compilations
and derivative works, but protection for a work employing preexisting material in which copyright

subsists does not extend to any part of the work in which such material has been used unlawfully.’

' Goldstein P, 'Derivative Rights and Derivative Works in Copyright' (1982-1983) 30 Journal, Copyright
Society of the USA 209 %1119, 26

% Copyright Law Revision (House Report No. 94-1476) (United States House of Representatives,
1976)Supra note 34

I R. Anthony Reese, Transformativeness and the Derivative Work Right' (2007-2008) 31 Columbia Journal
of Law & the Arts 467 wti1 475, at footnote 30
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? Reese RA, Transformativeness and the Derivative Work Right' (2007-2008) 31 Columbia Journal of
Law & the Arts 467' w1 475, at footnote 30

% Heineman, 'Computer Software Derivative Works: The Calm Before the Storm' %1 250

» I‘UWWL VT LA ULA Banun E]‘sz‘ Pervades standard Wag Infringement Standard T Chongnang
Wiputhanupong (2019) “Making Derivative Works without Authorisation and the Interpretation of
Originality and Creativity Under Thailand’s Copyright Law”, The Object and Purpose of Intellectual
Property?, ATRIP Intellectual Property series, ed. by Susy Frankel, Edward Elgar, July 2019 Wag Natalie
Heineman, ‘Computer Software Derivative Works: The Calm Before the Storm’ (2008) 8 JHTL 235, 243.

% Pickett v Prince (1999) 52 F Supp 2d 893 (ND Il).
T Stewart v. Abend 495 US 207, 232(1990)
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# Nimmer, Nimmer on copyright : a treatise on the law of literary, musical and artistic property, and
the protection of ideas § 3.06 , n.4. and Heineman, 'Computer Software Derivative Works: The Calm

Before the Storm' ¥111 253
0 g19ud Ui 253

31 I‘LJ‘WWJ Gracen v Bradford Exchange, 698 F.2d 300 Z7th Cir. 1983); Pickett v. Prince, 52 F.Supp. 2d 893-
Dist. Court, ND Illinois 1999 (citing Dynamic Solutions, Inc. v. Planning & Control, Inc., 646 F. Supp. 1329
(S.D.N.Y 1986)
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Z dmsuAfinnuiingaves Tse @ Heineman, 'Computer Software Derivative Works: The Calm Before

the Storm' supra note 48, at footnote 75.
# Chongnang Wiputhanupong (2019), 879447 iF9935071 9
* Rogers v. Koons QLW&JL@@J Blanch v. Koons 467 F3d 244 (2nd Cir 2006).

% Gracen v. Bradford Exchange 698 F2d 300 (7th Cir 1983). 9 J. C. Ginsburg, The Concept of Authorship
in Comparative Copyright Law' (2003) 52 Depaul Law Review 1063 #ii1 1082.

*® Eden Toys Inc., v. Florelee Undergarment Co.

37 Pickett v. Prince 207 F3d 402 (2000).
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% Schrock v. Learning Curve International, Inc. 586 F3d 513 (7th Cir 2009).
* Lewis Galoob Toys Inc., v. Nintendo of America Inc. 964 F2d 965 (9th Cir1992) .
“° Micro Star v. Formgen Inc. 154 F3d 1107 (1998).

! Cariou V. Prince No 11-1197-cv (2nd Cir Apr 25, 2013).
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