UNN 3

Y
msWesntlasanuiuyasvevdrengrmnemungrmnamalszina

sazMINAHRINBATOUNT I ING

3.1 mifesnddfrasanuiluyasveudiengrinemungminedisdszina

3.1.1 Yszanangruneuwamo s
Y o a o 9
1) foduiivguanuiluyassoudungruiy
Tagnanudamuilszuangrueunauvesiy (Burgerliches Gesetzbuch 1130 BGB)'
J a 4 o a o, o e J o a
shomga dsuiayasfunsawoudnimue’ Tavh lunvsailasidududuiia
o g o a s ¥ a a ¥ o
NIRUFNITUVRUANTILATS « mInRmTunapavInRsIAvomfiaula nijaiuniuuise
{ 9 4 & g ¥ a ) a & a ]
fiourlungruwveuaniuty wiiuAntiuIzianInnugnssuvesnfaiudvnluna
v o 1Y) = g/ P 1 (=1 gl <3 P 9/ a a
aunguuwaniusassusgwosuiivuiod @niuiluyas ivoudungrnuisvendai
¥ v L% ] = g’
anssn mudeduiivguvesnnuudailasveudunguuneiu duluawuiast 1592°
& o T g A
Fahnua darvoudn Ao
o o 4 a
(1) ywiduefvessaudnlunatidnifa

P v '
@) Mo limssuseidndiuyns

' The German Civil Code.
% The German Civil Code. Section 1591: Maternity.
The mother of a child is the woman who gave birth to it.
* The German Civil Code. Section 1592: Paternity.
The father of a child is the man
1. who is married to the mother of the child at the date of the birth,
2. who has acknowledged paternity or
3. whose paternity has been judicially established under section 1600d or section 182 (1) of the Act on

the Procedure in Family Matters and in Matters of Noncontentious Jurisdiction.
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* The German Civil Code. Section 1600d: Court determination of paternity.

(1) If there is no paternity under section 1592 nos. 1 and 2 and section 1593, the paternity must be
determined by the court.

(2) In the proceedings for court determination of paternity, it is presumed that the father is the man
who had sexual intercourse with the mother in the period of conception. The presumption does not apply if
there are serious doubts as to the paternity.

(3) The period of conception is deemed to be the time from the 360th to the 181st day before the birth
of the child, including both the 300th and the 181st days. If it is certain that the child was conceived outside the
period of sentence 1, this deviating period of time is deemed to be the period of conception.

(4) The legal effects of paternity may, to the extent that statute does not provide otherwise, be asserted
only from the date on which they are established.

* Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction. Section 182: Contents
of the Order.

(1) A final and binding order that establishes the non-existence of paternity pursuant to section 1592
of the Civil Code as the result of contestation in accordance with section 1600 (1) no. 2 of the Civil Code, shall
contain the establishment of paternity of the contesting person. This result shall be set forth ex officio in the
operative provisions of the order.

(2) If the court rejects an application for the establishment of the non-existence of paternity because it
has established that the applicant or another participant is the father, it shall set this forth in the operative

provisions of the order.
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® Dieter Schwab, Peter Gottwald and Eva Butter. (2001). “International Encyclopaedia of Laws” Volume 2, Family
and Succession Law. “Germany”. Germany: University of Regensburg. p. 69. STy assan liﬁipﬂﬂum‘fﬂ.
@549). mslosnivelisuninihuyas, Inniwusiamansummindia wninodusssumednas. wih76-77.

" The German Civil Code. Section 1593: Paternity in the case of dissolution of the marriage by death.

Section 1592 no. 1 applies with the necessary modifications if the marriage has been dissolved by
death and within 300 days after the dissolution a child is born. If it is certain that the child was conceived more
than 300 days before its birth, this period of time is conclusive. If a woman who has entered into a further
marriage gives birth to a child that would be both the child of the former husband under sentences 1 and 2 and
the child of the new husband under section 1592 no. 1, it is to be regarded only as the child of the new husband.
If the paternity is challenged and if it is finally and non-appealably established that the new husband is not the
father of the child, then it is the child of the former husband.
® The German Civil Code. Section 1599 :Non-existence of paternity.

(1) Section 1592 nos. 1 and 2 and section 1593 do not apply if, by reason of contestation, it has been
finally and non-appealably established that the man is not the father of the child.

(2) Section 1592 no. 1 and section 1593 also do not apply if the child is born after a divorce petition is
pending at court and a third person, at the latest before the end of one year after the decree granting the divorce
petition has become final and absolute, acknowledges paternity; section 1594 (2) does not apply. In addition to

the declarations necessary under sections 1595 and 1596, the acknowledgement requires the approval of the
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man who is married to the mother at the date of the birth; this approval is governed by section 1594 (3) and (4),
section 1596 (1) sentences 1 to 3, (3) and (4), section 1597 (1) and (2) and section 1598 (1) with the necessary
modifications. The acknowledgement becomes effective at the earliest when the decree granting the petition for
divorce becomes final and absolute.

® The German Civil Code. Section 1600: Persons entitled to contest.

(1) The following are entitled to contest the paternity:

1. the man whose paternity exists under section 1592 nos. 1 and 2 and section 1593,

2. the man who declares in lieu of an oath that he had sexual intercourse with the Mother of
the child during the period of conception,

3.the mother,

4. the child and

5. the competent authority (authority entitled to contest paternity) in the cases of section
1592 no. 2.

(2) The contestation under subsection (1) no. 2 requires that there be no social and family relationship
between the child and its father in the meaning of subsection (1) no.l, nor was there a social and family
relationship at the date of his death, and that the person contesting is the natural father of the child.

(3) The contestation under subsection (1) no. 5 requires that there be no social and family relationship
between the child and the person acknowledging, nor was there a social and family relationship at the date of
the acknowledgment or of his death and the recognition satisfies legal requirements for the permitted entry or
the permitted residence of the child or of a parent.

(4) A social and family relationship under subsections (2) and (3) exists if the father, in the meaning
of subsection (1) no. 1, has or had actual responsibility for the child at the relevant point of time. There is as a
rule an assumption of actual responsibility if the father in the meaning of subsection (1) no. 1 is married to the

mother of the child or lived together with the child for a long period in domestic community.
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(5) If the child, with the consent of the man and the mother, was conceived by means of artificial
insemination by sperm donation from a third person, the contestation of paternity by the man or the mother is
excluded.

(6) The Land governments are authorised to specify the public authorities under subsection (1) no. 5
by statutory order. The Land governments may transfer this authorisation by statutory order to the competent
supreme Land authorities. If the public authority does not have local jurisdiction under these provisions, the
jurisdiction is determined by the seat of the court that is competent for the action.

" mimlsingdeiieishmedgaduiivgwnduiaiiviomelinnuivAaseudeidnluuaazsaanm
vielunsiifimoaudndnausafnsamisegertetudndugasszoznamils Wdudugwiiteun
moaufnadanuduiusmedinuuagmensounsItuinaIuuIAs 1600 (4).

The German Civil Code. Section 1600a: Personal contestation; contestation in the case of lack of capacity to
contract or limited capacity to contract.

(1) The contestation may not be made through an authorised representative.

(2) The persons entitled to contest in the meaning of section 1600 (1) nos. 1 to 3 may contest the
paternity only without a representative. This also applies if they have limited capacity to contract; they do not
need the approval of their legal representatives for this. If they have no capacity to contract, only their legal

representative may contest.
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(3) For a child that is incapable of contracting or has limited capacity to contract, only the legal
representative may contest,

(4) The contestation through the legal representative is admissible only if it serves the best interests of
the person represented.

A person of full age placed under care who is capable of contracting may contest the paternity only
without a representative.

? The German Civil Code. Section 1600b: Contestation periods.

(1) The paternity may be contested at court within two years. The period commences on the date on
which the person entitled learns of the circumstances that argue against the paternity; the existence of a social
and family relationship in the meaning of section 1600 (2) first alternative does not prevent the period from
running.

(1a) In the case of section 1600 subsection (1) no. 5, the paternity may be contested in court within
one year. The period commences when the public authority entitled to contest paternity obtains knowledge of
the fact that justify the assumption that the requirements for its right to contest are satisfied. The contestation is
excluded at the latest after the expiry of five years after the acknowledgement of paternity for a child born in the
Federal territory; failing this, at the latest five years after the entry into the country of the child.

(2) The period does not commence before the birth of the child, nor before the acknowledgement has
become effective. In the cases of section 1593 sentence 4, the period does not begin before the finality and non-
appealability of the decision finding that the new husband of the mother is not the father of the child.

(3) If the legal representative of a minor child did not contest the paternity in good time, the child may
contest it itself after it has reached the age of majority. In this case, the period does not begin before the minor
becomes of full age, nor before the date on which the child learns of the circumstances that argue against the
paternity.

(4) If the legal representative of a person incapable of contracting did not contest the paternity in good
time, the person entitled to contest may himself contest after the lack of capacity to contract comes to an end.
Subsection (3) sentence 2 applies with the necessary modifications.

(5) The period is suspended by the commencement of proceedings under section 1598a subsection (2);
section 204 subsection (2) applies with the necessary modifications. The period is also suspended as long as the
person entitled to contest is unlawfully prevented from contestation by threat. Apart from this, section 204 (1)

nos. 4, 8, 13, 14 and (2), as well as sections 206 and 210, apply with the necessary modifications.
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(6) If the child obtains knowledge of circumstances on the basis of which the consequences of the
paternity are unreasonable for it, the period of subsection (1) sentence 1 commences again for the child on this
date.

** The German Civil Code. Section 1598a: Claim to consent to a genetic examination to clarify natural parentage.

(1) To clarify the natural parentage of the child,

1. the father may require mother and child,
2. the mother may require father and child, and
3. the child may require both parents

to consent to a genetic paternity test and to acquiesce in the taking of a genetic sample appropriate for
the test. The sample must be taken in compliance with the recognized principles of science.

(2) On the application of a person entitled to clarify, the family court must substitute consent that has
not been given and order acquiescence in the taking of a sample.

(3) The court suspends the proceeds if and as long as the clarification of the natural parentage would
result in a considerable adverse effect on the best interests of the minor child which would be unreasonable for

the child even taking into account the concerns of the person entitled to clarify.
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(4) A person who has consented to a genetic paternity test and has given a genetic sample may require
the person entitled to clarify who has had a paternity test made to permit inspection of the genetic paternity test
report or to provide a copy. The family court decides disputes arising from the claim under sentence 1.

* The Swiss Civil Code.
* The Swiss Civil Code. Article 255: A. Presumption.

1. Where a child is born in wedlock, the husband is deemed to be the father.

2. If the husband dies, he is deemed to be the father provided the child is born within 300 days of his
death or, if born thereafter, if it is shown that the child was conceived before the husband’s death.

3. If the husband has been declared presumed dead, he is deemed to have been the father provided the
child is born within 300 days of the life-threatening event or the last sign of life.

' The Swiss Civil Code. Article 257: C. Conflict of presumptions.
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1. Where a child was born within 300 days of the dissolution of the marriage as a result of death and
the mother has since remarried, the second husband is deemed to be the father.

2. If this presumption is disproved, the first husband is deemed to be the father.

"' The Swiss Civil Code. Article 259 :D. Challenge by the parents Swiss Civil Code.

1. If the parents marry each other, the provisions governing children born in wedlock apply mutatis
mutandis to a child born prior to the marriage, providing the paternity of the husband is established by
recognition or court declaration.

2. Recognition may be challenged:

(1) by the mother;

(2) by the child or, after his or her death, by his or her issue if the spouses ceased living
together while the child was still a minor or if recognition did not occur until after the child's twelfth birthday

(3) by the husband’s commune of origin or residence;

(4) by the husband.

3. The provisions governing challenge of recognition apply mutatis mutandis.
™ The Swiss Civil Code. Article 256: B. Denial 1. Right of challenge.

1. The presumption of paternity may be challenged in court:

(1) by the husband;
(2) by the child if the spouses cease living together while the child is still a minor.

2. The husband’s challenge is directed against the child and the mother, that of the child against the
husband and the mother.

3. The husband has no right of challenge if he consented to impregnation by a third party. The child’s

right to challenge paternity is subject to the Reproductive Medicine Act of 18 December 1998.
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* The Swiss Civil Code. Article 256a: Grounds for challenge 1. In the case of conception in wedlock.

1. If a child was conceived in wedlock, the challenging party must show that the husband is not the
father.

2. The child is presumed to have been conceived in wedlock if it was born no earlier than 180 days
after the wedding and no later than 300 days after the marriage was dissolved as a result of death.
* The Swiss Civil Code. Article 256b: 2. In the case of conception before marriage or while spouses were
living apart.

1. If a child was conceived before the marriage was concluded or at a time when the spouses were
living apart, no further grounds need be given for the challenge.

2. However, in such cases the paternity of the husband is still presumed where the court is satisfied

that he had sexual intercourse with the mother around the date of the conception.
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* The Swiss Civil Code. Article 256¢ :Time limits.

1. The husband must file the challenge within one year of learning of the birth and of the fact that he
is not the father or that another man had sexual intercourse with the mother around the date of the conception,
but in any event not later than five years after the birth.

2. The child’s challenge must be filed at the latest within one year of attaining the age of majority.

3. Once these time limits have expired, a challenge of paternity is admissible provided there is good
cause for the delay.

? Fszasso Wasns. (2549). msFusesyas. Inerfinuidifenansunitudia uniinedusssumans.
w55,
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B Lynn D. Wardle and Laurence C. Nolan. (1998), International Encyclopacedia of Laws (Volume 2). Family and
Succession Law. United States of America: Kluwer Law International. p. 127. gdalu 2ssan m?fg'waum‘i?u.
gruda. mihes.
* Uniform Parentage Act (Last Amended or Revised in 2002).
®assan sgynaumdu. S1auda. nihes.
* Uniform Parentage Act (Last Amended or Revised in 2002). Section 204: Presumption of paternity.

(a) A man is presumed to be the father of a child if:

(1) he and the mother of the child are married to each other and the child is born during the marriage;

(2) he and the mother of the child were married to each other and the child is born within 300
days after the marriage is terminated by death, annulment, declaration of invalidity, or divorce, or after a decree
of separation;

(3) before the birth of the child, he and the mother of the child married each other in apparent
compliance with law, even if the attempted marriage is or could be declared invalid, and the child is born during
the invalid marriage or within 300 days after its termination by death, annulment, declaration of invalidity, or
divorce, or after a decree of separation;

(4) after the birth of the child, he and the mother of the child married each other in apparent
compliance with law, whether or not the marriage is or could be declared invalid, and he voluntarily asserted his
paternity of the child, and:

(A) the assertion is in a record filed with [state agency maintaining birth]
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(B) he agreed to be and is named as the child’s father on the child’s birth certificate; or
(C) he promised in a record to support the child as his own; or
(5) for the first two years of the child’s life, he resided in the same household with the child and
openly held out the child as his own.
(b) A presumption of paternity established under this section may be rebutted only by an adjudication

under Article6.
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¥ The Louisiana Civil Code.
* The Louisiana Civil Code. Article 185: Presumption of paternity of husband.

The husband of the mother is presumed to be the father of a child born during the marriage or within
three hundred days from the date of the termination of the marriage.

* The Louisiana Civil Code. Article 186: Presumption if child is born after divorce or after death of husband;
eftect of disavowal.

If a child is born within three hundred days from the day of the termination of a marriage and his
mother has married again before his birth, the first husband is presumed to be the father.

If the first husband, or his successor, obtains a judgment of disavowal of paternity of the child, the
second husband is presumed to be the father. The second husband, or his successor, may disavow paternity if he
institutes a disavowal action within a peremptive period of one year from the day that the judgment of
disavowal obtained by the first husband is final and definitive.

* Uniform Parentage Act (UPA) Section 607: LIMITATION; CHILD HAVING PRESUMED FATHER.

(a) Except as otherwise provided in subsection (b), a proceeding brought by a presumed father, the
mother, or another individual to adjudicate the parentage of a child having a presumed father must be
commenced not later than two years after the birth of the child.

(b) A proceeding seeking to disprove the father-child relationship between a child and the child's

presumed father may be maintained at any time if the court determines that:
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(1) the presumed father and the mother of the child neither cohabited nor engaged in sexual
intercourse with each other during the probable time of conception; and

(2) the presumed father never openly held out the child as his own.
*! Uniform Parentage Act (UPA). Comment Source: UPA (1973) § 6; cf. UPC (1993) § 2-114(c).

This section deals with difficult issues. First, it establishes the right of a mother or a presumed marital
or nonmarital father to challenge the presumption of his paternity established by § 204. Second, it clarifies the
right of a third-party male to claim paternity of a child who has an existing presumed father.

UPA (1973) § 6(a) places a [five-year] limitation on the time in which a proceeding maybe brought
“for the purpose of declaring the non-existence of the father and child relationshippresumed under [the Act].”
At that time, the comment noted that: “Ten states have denied standing to a man claiming to be the father when
the mother was married to another at the time of the child’s birth. In some of these states, even though a
presumed father may seek to rebut his presumed paternity, a third-party male will be denied standing to raise
that same issue.”

As of the year 2000, the right of an “outsider” to claim paternity of a child born to a married woman
varies considerably among the states. Thirty-three states allow a man alleging himself to be the father of a child
with a presumed father to rebut the marital presumption. Some states have granted this right through legislation,
while in other states case law has recognized the alleged father’s right to rebut the presumption and establish his
paternity. In some states, there is both statutory and common law support for the standing of a man alleging
himself to be the father to assert his paternity of a child born to a married woman. Not that long ago, some
states imposed an absolute bar on a man commencing a proceeding to establish his paternity if state law
provides a statutory presumption of the paternity of another man. See Michael H. v. Gerald D., 491 U.S. 110,
(1989). 1t is increasingly clear that those days are coming to an end.

The new UPA attempts to establish a middle ground on these exceedingly complex issues. Subsection
(a) establishes a two-year limitation for rebutting the presumption of paternity established under § 204 if the
mother and presumed father were cohabiting at the time of conception. The presumption of paternity may be
attacked by the mother, the presumed father, or a third-party male during this limited period; thereafter the

presumption is immune from attack by any of those individuals except as provided in subsection (b).
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The reverse fact situation is also clear; a presumption of paternity may be challenged at any time if the
mother and the presumed father were not cohabiting and did not engage in sexual intercourse at the probable
time of conception and the presumed father never openly held out the child as his own.

* The Louisiana Civil Code. Article 191: Contestation and establishment of paternity by mother.

The mother of a child may institute an action to establish both that her former husband is not the
father of the child and that her present husband is the father. This action may be instituted only if the present
husband has acknowledged the child by authentic act or by signing the birth certificate.
¥ The Louisiana Civil Code. Article 193: Contestation and establishment of paternity; time period.

The action by the mother shall be instituted within a peremptive period of one hundred eighty days
from the marriage to her present husband and also within two years from the day of the birth of the child, except

as may otherwise be provided by law.
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¥ assaninsywaumde. $1uda. mi174. $19091u Lynn D. Wardle and Laurence C. Nolan. Supra. p. 131.
* Uniform parentage act (Last Amended or Revised in 2002). Section 501: Scope of Article.

This governs genetic testing of anindividual to determine parentage, whether the individual:

(1) voluntarily submits to testing; or

(2) is tested pursuant to an order of the court or a support-enforcement agency.

* Uniform parentage act (Last Amended or Revised in 2002), Section 502: Order for testing.

(a) Except as otherwise provided in this and 6, the court shall order the child and other designated
individuals to submit to genetic testing if the request for testing is supported by the sworn statement of a party
to the proceeding:

(1) alleging paternity and stating facts establishing a reasonable probability of the requisite
sexual contact between the individuals; or

(2) denying paternity and stating facts establishing a possibility that sexual contact between the
individuals, if any, did not result in the conception of the child,

(b) A support-enforcement agency may order genetic testing only if there is nopresumed, acknowledged, or
adjudicated father.

(c) If a request for genetic testing of a child is made before birth, the court or supporten for cement

agency may not order in-utero testing.
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(d) If two or more men are subject to court-ordered genetic testing, the testing may be ordered concurrently or
sequentially.
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