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MANUIN 3.

The 2016 Florida Statutes

Title XL CHAPTER 720 HOMEOWNERS’ ASSOCIATIONS
PART I
GENERAL PROVISIONS (ss. 720.301-720.317)

..............................

720.303 Association powers and duties; meetings of board; official records; budgets;
financial reporting; association funds; recalls.—
(1) POWERS AND DUTIES.—An association which operates a community as defined in
s. 720.301, must be operated by an association that is a Florida corporation. After October 1,
1995, the association must be incorporated and the initial governing documents must be recorded
in the official records of the county in which the community is located. An association may
operate more than one community. The officers and directors of an association have a fiduciary
relationship to the members who are served by the association. The powers and duties of an
association include those set forth in this chapter and, except as expressly limited or restricted in
this chapter, those set forth in the governing documents. After control of the association is
obtained by members other than the developer, the association may institute, maintain, settle, or
appeal actions or hearings in its name on behalf of all members concermning matters of common
interest to the members, including, but not limited to, the common areas; roof or structural
components of a building, or other improvements for which the association is responsible;
mechanical, electrical, or plumbing elements serving an improvement or building for which the
association is responsible; representations of the developer pertaining to any existing or proposed
commonly used facility; and protesting ad valorem taxes on commonly used facilities. The
association may defend actions in eminent domain or bring inverse condemnation actions. Before
commencing litigation against any party in the name of the association involving amounts in
controversy in excess of $100,000, the association must obtain the affirmative approval of a
majority of the voting interests at a meeting of the membership at which a quorum has been

attained. This subsection does not limit any statutory or common-law right of any individual
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member or class of members to bring any action without participation by the association. A
member does not have authority to act for the association by virtue of being a member. An
association may have more than one class of members and may issue membership certificates. An
association of 15 or fewer parcel owners may enforce only the requirements of those deed
restrictions established prior to the purchase of each parcel upon an affected parcel owner or
owners.

(2) BOARD MEETINGS.—

(a) A meeting of the board of directors of an association occurs whenever a quorum of
the board gathers to conduct association business. Meetings of the board must be open to all
members, except for meetings between the board and its attorney with respect to proposed or
pending litigation where the contents of the discussion would otherwise be governed by the
attorney-client privilege. A meeting of the board must be held at a location that is accessible to a
physically handicapped person if requested by a physically handicapped person who has a right to
attend the meeting. The provisions of this subsection shall also apply to the meetings of any
committee or other similar body when a final decision will be made regarding the expenditure of
association funds and to meetings of any body vested with the power to approve or disapprove
architectural decisions with respect to a specific parcel of residential property owned by a
member of the community.

(b) Members have the right to attend all meetings of the board. The right to attend such
meetings includes the right to speak at such meetings with reference to all designated items. The
association may adopt written reasonable rules expanding the right of members to speak and
governing the frequency, duration, and other manner of member statements, which rules must be
consistent with this paragraph and may include a sign-up sheet for members wishing to speak.
Notwithstanding any other law, meetings between the board or a committee and the association’s
attorney to discuss proposed or pending litigation or meetings of the board held for the purpose of
discussing personnel matters are not required to be open to the members other than directors.

(c) The bylaws shall provide for giving notice to parcel owners and members of all board
meetings and, if they do not do so, shall be deemed to provide the following:

1. Notices of all board meetings must be posted in a conspicuous place in the community

at least 48 hours in advance of a meeting, except in an emergency. In the alternative, if notice is
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not posted in a conspicuous place in the community, notice of each board meeting must be mailed
or delivered to each member at least 7 days before the meeting, except in an emergency.
Notwithstanding this general notice requirement, for communities with more than 100 members,
the bylaws may provide for a reasonable alternative to posting or mailing of notice for each board
meeting, including publication of notice, provision of a schedule of board meetings, or the
conspicuous posting and repeated broadcasting of the notice on a closed-circuit cable television
system serving the homeowners’ association. However, if broadcast notice is used in lieu of a
notice posted physically in the community, the notice must be broadcast at least four times every
broadcast hour of each day that a posted notice is otherwise required. When broadcast notice is
provided, the notice and agenda must be broadcast in a manner and for a sufficient continuous
length of time so as to allow an average reader to observe the notice and read and comprehend the
entire content of the notice and the agenda. The association may provide notice by electronic
transmission in a manner authorized by law for meetings of the board of directors, committee
meetings requiring notice under this section, and annual and special meetings of the members;
however, a member must consent in writing to receiving notice by electronic transmission.

2. An assessment may not be levied at a board meeting unless the notice of the meeting
includes a statement that assessments will be considered and the nature of the assessments.
Written notice of any meeting at which special assessments will be considered or at which
amendments to rules regarding parcel use will be considered must be mailed, delivered, or
electronically transmitted to the members and parcel owners and posted conspicuously on the
property or broadcast on closed-circuit cable television not less than 14 days before the meeting.

3. Directors may not vote by proxy or by secret ballot at board meetings, except that
secret ballots may be used in the election of officers. This subsection also applies to the meetings
of any committee or other similar body, when a final decision will be made regarding the
expenditure of association funds, and to any body vested with the power to approve or disapprove
architectural decisions with respect to a specific parcel of residential property owned by a
member of the community.

(d) If 20 percent of the total voting interests petition the board to address an item of
business, the board shall at its next regular board meeting or at a special meeting of the board, but

not later than 60 days after the receipt of the petition, take the petitioned item up on an agenda.



120

The board shall give all members notice of the meeting at which the petitioned item shall be
addressed in accordance with the 14-day notice requirement pursuant to subparagraph (c)2. Each
member shall have the right to speak for at least 3 minutes on each matter placed on the agenda
by petition, provided that the member signs the sign-up sheet, if one is provided, or submits a
written request to speak prior to the meeting. Other than addressing the petitioned item at the
meeting, the board is not obligated to take any other action requested by the petition.

(3) MINUTES.—Minutes of all meetings of the members of an association and of the board
of directors of an association must be maintained in written form or in another form that can be
converted into written form within a reasonable time. A vote or abstention from voting on each
matter voted upon for each director present at a board meeting must be recorded in the minutes.

(6) BUDGETS.—

(a) The association shall prepare an annual budget that sets out the annual operating
expenses. The budget must reflect the estimated revenues and expenses for that year and the
estimated surplus or deficit as of the end of the current year. The budget must set out separately
all fees or charges paid for by the association for recreational amenities, whether owned by the
association, the developer, or another person. The association shall provide each member with a
copy of the annual budget or a written notice that a copy of the budget is available upon request at
no charge to the member. The copy must be provided to the member within the time limits set
forth in subsection (5).

(b) In addition to annual operating expenses, the budget may include reserve accounts for
capital expenditures and deferred maintenance for which the association is responsible. If reserve
accounts are not established pursuant to paragraph (d), funding of such reserves is limited to the
extent that the governing documents limit increases in assessments, including reserves. If the
budget of the association includes reserve accounts established pursuant to paragraph (d), such
reserves shall be determined, maintained, and waived in the manner provided in this subsection.
Once an association provides for reserve accounts pursuant to paragraph (d), the association shall
thereafter determine, maintain, and waive reserves in compliance with this subsection. This
section does not preclude the termination of a reserve account established pursuant to this
paragraph upon approval of a majority of the total voting interests of the association. Upon such

approval, the terminating reserve account shall be removed from the budget.
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(c) 1. If the budget of the association does not provide for reserve accounts pursuant to
paragraph (d) and the association is responsible for the repair and maintenance of capital
improvements that may result in a special assessment if reserves are not provided, each financial
report for the preceding fiscal year required by subsection (7) must contain the following
statement in conspicuous type:

THE BUDGET OF THE ASSOCIATION DOES NOT PROVIDE FOR RESERVE
ACCOUNTS FOR CAPITAL EXPENDITURES AND DEFERRED MAINTENANCE THAT
MAY RESULT IN SPECIAL ASSESSMENTS. OWNERS MAY ELECT TO PROVIDE FOR
RESERVE ACCOUNTS PURSUANT TO SECTION 720.303(6), FLORIDA STATUTES,

UPON OBTAINING THE APPROVAL OF A MAJORITY OF THE TOTAL VOTING
INTERESTS OF THE ASSOCIATION BY VOTE OF THE MEMBERS AT A MEETING OR

BY WRITTEN CONSENT.

2. If the budget of the association does provide for funding accounts for deferred
expenditures, including, but not limited to, funds for capital expenditures and deferred
maintenance, but such accounts are not created or established pursuant to paragraph (d), each

financial report for the preceding fiscal year required under subsection (7) must also contain the

following statement in conspicuous type:

THE BUDGET OF THE ASSOCIATION PROVIDES FOR LIMITED VOLUNTARY
DEFERRED EXPENDITURE ACCOUNTS, INCLUDING CAPITAL EXPENDITURES AND
DEFERRED MAINTENANCE, SUBJECT TO LIMITS ON FUNDING CONTAINED IN OUR
GOVERNING DOCUMENTS. BECAUSE THE OWNERS HAVE NOT ELECTED TO

PROVIDE FOR RESERVE ACCOUNTS PURSUANT TO SECTION720.303(6), FLORIDA
STATUTES, THESE FUNDS ARE NOT SUBJECT TO THE RESTRICTIONS ON USE OF
SUCH FUNDS SET FORTH IN THAT STATUTE, NOR ARE RESERVES CALCULATED IN
ACCORDANCE WITH THAT STATUTE.

(d) An association is deemed to have provided for reserve accounts if reserve accounts
have been initially established by the developer or if the membership of the association
affirmatively elects to provide for reserves. If reserve accounts are established by the developer,
the budget must designate the components for which the reserve accounts may be used. If reserve

accounts are not initially provided by the developer, the membership of the association may elect



122

to do so upon the affirmative approval of a majority of the total voting interests of the association.
Such approval may be obtained by vote of the members at a duly called meeting of the
membership or by the written consent of a majority of the total voting interests of the association.
The approval action of the membership must state that reserve accounts shall be provided for in
the budget and must designate the components for which the reserve accounts are to be
established. Upon approval by the membership, the board of directors shall include the required
reserve accounts in the budget in the next fiscal year following the approval and each year
thereafter. Once established as provided in this subsection, the reserve accounts must be funded or
maintained or have their funding waived in the manner provided in paragraph (f).

(e) The amount to be reserved in any account established shall be computed by means of
a formula that is based upon estimated remaining useful life and estimated replacement cost or
deferred maintenance expense of each reserve item. The association may adjust replacement
reserve assessments annually to take into account any changes in estimates of cost or useful life of
a reserve item.

(f) After one or more reserve accounts are established, the membership of the
association, upon a majority vote at a meeting at which a quorum is present, may provide for no
reserves or less reserves than required by this section. If a meeting of the unit owners has been
called to determine whether to waive or reduce the funding of reserves and such result is not
achieved or a quorum is not present, the reserves as included in the budget go into effect. After
the turnover, the developer may vote its voting interest to waive or reduce the funding of reserves.
Any vote taken pursuant to this subsection to waive or reduce reserves is applicable only to one
budget year.

(g) Funding formulas for reserves authorized by this section must be based on a separate
analysis of each of the required assets or a pooled analysis of two or more of the required assets.

1. If the association maintains separate reserve accounts for each of the required assets,
the amount of the contribution to each reserve account is the sum of the following two
calculations:

a. The total amount necessary, if any, to bring a negative component balance to zero.

b. The total estimated deferred maintenance expense or estimated replacement cost of the

reserve component less the estimated balance of the reserve component as of the beginning of the
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period the budget will be in effect. The remainder, if greater than zero, shall be divided by the
estimated remaining useful life of the component.

The formula may be adjusted each year for changes in estimates and deferred
maintenance performed during the year and may include factors such as inflation and earnings on
invested funds.

2. If the association maintains a pooled account of two or more of the required reserve
assets, the amount of the contribution to the pooled reserve account as disclosed on the proposed
budget may not be less than that required to ensure that the balance on hand at the beginning of
the period the budget will go into effect plus the projected annual cash inflows over the remaining
estimated useful life of all of the assets that make up the reserve pool are equal to or greater than
the projected annual cash outflows over the remaining estimated useful lives of all the assets that
make up the reserve pool, based on the current reserve analysis. The projected annual cash
inflows may include estimated earnings from investment of principal and accounts receivable
minus the allowance for doubtful accounts. The reserve funding formula may not include any
type of balloon payments.

(h) Reserve funds and any interest accruing thereon shall remain in the reserve account
or accounts and shall be used only for authorized reserve expenditures unless their use for other
purposes is approved in advance by a majority vote at a meeting at which a quorum is present.
Prior to turnover of control of an association by a developer to parcel owners, the developer-
controlled association shall not vote to use reserves for purposes other than those for which they
were intended without the approval of a majority of all nondeveloper voting interests voting in
person or by limited proxy at a duly called meeting of the association.

(12) COMPENSATION PROHIBITED.—A director, officer, or committee member of the
association may not directly receive any salary or compensation from the association for the
performance of duties as a director, officer, or committee member and may not in any other way
benefit financially from service to the association. This subsection does not preclude:

(a) Participation by such person in a financial benefit accruing to all or a significant
number of members as a result of actions lawfully taken by the board or a committee of which he

or she is a member, including, but not limited to, routine maintenance, repair, or replacement of

community assets.
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(b) Reimbursement for out-of-pocket expenses incurred by such person on behalf of the
association, subject to approval in accordance with procedures established by the association’s
governing documents or, in the absence of such procedures, in accordance with an approval
process established by the board.

(c) Any recovery of insurance proceeds derived from a policy of insurance maintained by
the association for the benefit of its members.

(d) Any fee or compensation authorized in the governing documents.

(¢) Any fee or compensation authorized in advance by a vote of a majority of the voting
interests voting in person or by proxy at a meeting of the members.

(f) A developer or its representative from serving as a director, officer, or committee

member of the association and benefiting financially from service to the association.

720.30330fficers and directors.—
(1) (a) Within 90 days after being elected or appointed to the board, each director shall

certify in writing to the secretary of the association that he or she has read thé association’s
declaration of covenants, articles of incorporation, bylaws, and current written rules and policies;
that he or she will work to uphold such documents and policies to the best of his or her ability;
and that he or she will faithfully discharge his or her fiduciary responsibility to the association’s
members. Within 90 days after being elected or appointed to the board, in lieu of such written
certification, the newly elected or appointed director may submit a certificate of having
satisfactorily completed the educational curriculum administered by a division-approved
education provider within 1 year before or 90 days after the date of election or appointment.

(b) The written certification or educational certificate is valid for the uninterrupted tenure
of the director on the board. A director who does not timely file the written certification or
educational certificate shall be suspended from the board until he or she complies with the
requirement. The board may temporarily fill the vacancy during the period of suspension.

(c) The association shall retain each director’s written certification or educational
certificate for inspection by the members for S years after the director’s election. However, the

failure to have the written certification or educational certificate on file does not affect the

validity of any board action.
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(2) If the association enters into a contract or other transaction with any of its directors or a
corporation, firm, association that is not an affiliated homeowners’ association, or other entity in

which an association director is also a director or officer or is financially interested, the board

must:

(a) Comply with the requirements of s. 617.0832.

(b) Enter the disclosures required by s. 617.0832 into the written minutes of the meeting.

(c) Approve the contract or other transaction by an affirmative vote of two-thirds of the
directors present.

(d) At the next regular or special meeting of the members, disclose the existence of the
contract or other transaction to the members. Upon motion of any member, the contract or
transaction shall be brought up for a vote and may be canceled by a majority vote of the members
present. If the members cancel the contract, the association is only liable for the reasonable value
of goods and services provided up to the time of cancellation and is not liable for any termination
fee, liquidated damages, or other penalty for such cancellation.

(3) An officer, director, or manager may not solicit, offer to accept, or accept any good or
service of value for which consideration has not been provided for his or her benefit or for the
benefit of a member of his or her immediate family from any person providing or proposing to
provide goods or services to the association. If the board finds that an officer or director has
violated this subsection, the board shall immediately remove the officer or director from office.
The vacancy shall be filled according to law until the end of the director’s term of office.
However, an officer, director, or manager may accept food to be consumed at a business meeting
with a value of less than $25 per individual or a service or good received in connection with trade
fairs or education programs.

(4) A director or officer charged by information or indictment with a felony theft or
embezzlement offense involving the association’s funds or property is removed from office. The
board shall fill the vacancy according to general law until the end of the period of the suspension
or the end of the director’s term of office, whichever occurs first. However, if the charges are
resolved without a finding of guilt or without acceptance of a plea of guilty or nolo contendere,

the director or officer shall be reinstated for any remainder of his or her term of office. A member
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who has such criminal charges pending may not be appointed or elected to a position as a director

or officer.

(5) The association shall maintain insurance or a fidelity bond for all persons who control
or disburse funds of the association. The insurance policy or fidelity bond must cover the
maximum funds that will be in the custody of the association or its management agent at any one
time. As used in this subsection, the term “persons who control or disburse funds of the
association” includes, but is not limited to, persons authorized to sign checks on behalf of the
association, and the president, secretary, and treasurer of the association. The association shall
bear the cost of any insurance or bond. If annually approved by a majority of the voting interests
present at a properly called meeting of the association, an association may waive the requirement

of obtaining an insurance policy or fidelity bond for all persons who control or disburse funds of

the association.

720.305 Obligations of members; remedies at law or in equity; levy of fines and suspension
of use rights.—

(1) Each member and the member’s tenants, guests, and invitees, and each association, are
governed by, and must comply with, this chapter, the governing documents of the community,
and the rules of the association. Actions at law or in equity, or both, to redress alleged failure or
refusal to comply with these provisions may be brought by the association or by any member
against:

(a) The association;

(b) A member;

(c) Any director or officer of an association who willfully and knowingly fails to comply
with these provisions; and

(d) Any tenants, guests, or invitees occupying a parcel or using the common areas.

The prevailing party in any such litigation is entitled to recover reasonable attorney fees
and costs. A member prevailing in an action between the association and the member under this
section, in addition to recovering his or her reasonable attorney fees, may recover additional
amounts as determined by the court to be necessary to reimburse the member for his or her share

of assessments levied by the association to fund its expenses of the litigation. This relief does not
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exclude other remedies provided by law. This section does not deprive any person of any other
available right or remedy.

(2) The association may levy reasonable fines. A fine may not exceed $100 per violation
against any member or any member’s tenant, guest, or invitee for the failure of the owner of the
parcel or its occupant, licensee, or invitee to comply with any provision of the declaration, the
association bylaws, or reasonable rules of the association unless otherwise provided in the
governing documents. A fine may be levied by the board for each day of a continuing violation,
with a single notice and opportunity for hearing, except that the fine may not exceed $1,000 in the
aggregate unless otherwise provided in the governing documents. A fine of less than $1,000 may
not become a lien against a parcel. In any action to recover a fine, the prevailing party is entitled
to reasonable attorney fees and costs from the nonprevailing party as determined by the court.

(a) An association may suspend, for a reasonable period of time, the right of a member,
or a member’s tenant, guest, or invitee, to use common areas and facilities for the failure of the
owner of the parcel or its occupant, licensee, or invitee to comply with any provision of the
declaration, the association bylaws, or reasonable rules of the association. This paragraph does
not apply to that portion of common areas used to provide access or utility services to the parcel.
A suspension may not prohibit an owner or tenant of a parcel from having vehicular and
pedestrian ingress to and egress from the parcel, including, but not limited to, the right to park.

(b) A fine or suspension may not be imposed by the board of administration without at
least 14 days’ notice to the person sought to be fined or suspended and an opportunity for a
hearing before a committee of at least three members appointed by the board who are not officers,
directors, or employees of the association, or the spouse, parent, child, brother, or sister of an
officer, director, or employee. If the committee, by majority vote, does not approve a proposed
fine or suspension, it may not be imposed. The role of the committee is limited to determining
whether to confirm or reject the fine or suspension levied by the board. If the board of
administration imposes a fine or suspension, the association must provide written notice of such
fine or suspension by mail or hand delivery to the parcel owner and, if applicable, to any tenant,
licensee, or invitee of the parcel owner.

(3) If a member is more than 90 days delinquent in paying any fee, fine, or other monetary

obligation due to the association, the association may suspend the rights of the member, or the
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member’s tenant, guest, or invitee, to use common areas and facilities until the fee, fine, or other
monetary obligation is paid in full. This subsection does not apply to that portion of common
areas used to provide access or utility services to the parcel. A suspension may not prohibit an
owner or tenant of a parcel from having vehicular and pedestrian ingress to and egress from the
parcel, including, but not limited to, the right to park. The notice and hearing requirements under
subsection (2) do not apply to a suspension imposed under this subsection.

(4) An association may suspend the voting rights of a parcel or member for the nonpayment
of any fee, fine, or other monetary obligation due to the association that is more than 90 days
delinquent. A voting interest or consent right allocated to a parcel or member which has been
suspended by the association shall be subtracted from the total number of voting interests in the
association, which shall be reduced by the number of suspended voting interests when calculating
the total percentage or number of all voting interests available to take or approve any action, and
the suspended voting interests shall not be considered for any purpose, including, but not limited
to, the percentage or number of voting interests necessary to constitute a quorum, the percentage
or number of voting interests required to conduct an election, or the percentage or number of
voting interests required to approve an action under this chapter or pursuant to the governing
documents. The notice and hearing requirements under subsection (2) do not apply to a
suspension imposed under this subsection. The suspension ends upon full payment of all
obligations currently due or overdue to the association.

(5) All suspensions imposed pursuant to subsection (3) or subsection (4) must be approved
at a properly noticed board meeting. Upon approval, the association must notify the parcel owner
and, if applicable, the parcel’s occupant, licensee, or invitee by mail or hand delivery.

(6) The suspensions permitted by paragraph (2)(a) and subsections (3) and (4) apply to a
member and, when appropriate, the member’s tenants, guests, or invitees, even if the delinquency

or failure that resulted in the suspension arose from less than all of the multiple parcels owned by

a member.

720.306Meetings of members; voting and election procedures; amendments.—

(1) QUORUM; AMENDMENTS.—
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(a) Unless a lower number is provided in the bylaws, the percentage of voting interests
required to constitute a quorum at a meeting of the members shall be 30 percent of the total voting
interests. Unless otherwise provided in this chapter or in the articles of incorporation or bylaws,
decisions that require a vote of the members must be made by the concurrence of at least a
majority of the voting interests present, in person or by proxy, at a meeting at which a quorum has
been attained. A meeting of the members must be held at a location that is accessible to a
physically handicapped person if requested by a physically handicapped person who has a right to
attend the meeting.

(b) Unless otherwise provided in the governing documents or required by law, and other
than those matters set forth in paragraph (c), any governing document of an association may be
amended by the affirmative vote of two-thirds of the voting interests of the association. Within 30
days after recording an amendment to the governing documents, the association shall provide
copies of the amendment to the members. However, if a copy of the proposed amendment is
provided to the members before they vote on the amendment and the proposed amendment is not
changed before the vote, the association, in lieu of providing a copy of the amendment, may
provide notice to the members that the amendment was adopted, identifying the official book and
page number or instrument number of the recorded amendment and that a copy of the amendment
is available at no charge to the member upon written request to the association. The copies and
notice described in this paragraph may be provided electronically to those owners who previously
consented to receive notice electronically. The failure to timely provide notice of the recording of
the amendment does not affect the validity or enforceability of the amendment.

(c) Unless otherwise provided in the governing documents as originally recorded or
permitted by this chapter or chapter 617, an amendment may not materially and adversely alter
the proportionate voting interest appurtenant to a parcel or increase the proportion or percentage
by which a parcel shares in the common expenses of the association unless the record parcel
owner and all record owners of liens on the parcels join in the execution of the amendment. For
purposes of this section, a change in quorum requirements is not an alteration of voting interests.
The merger or consolidation of one or more associations under a plan of merger or consolidation

under part I of chapter 607 or chapter 617 is not a material or adverse alteration of the

proportionate voting interest appurtenant to a parcel.
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(d) The Legislature finds that the procurement of mortgagee consent to amendments that
do not affect the rights or interests of mortgagees is an unreasonable and substantial logistical and
financial burden on the parcel owners and that there is a compelling state interest in enabling the
members of an association to approve amendments to the association’s governing documents
through legal means. Accordingly, and notwithstanding any provision of this paragraph to the
contrary:

1. As to any mortgage recorded on or after July 1, 2013, any provision in the
association’s governing documents that requires the consent or joinder of some or all mortgagees
of parcels or any other portion of the association’s common areas to amend the association’s
governing documents or for any other matter is enforceable only as to amendments to the
association’s governing documents that adversely affect the priority of the mortgagee’s lien or the
mortgagee’s rights to foreclose its lien or that otherwise materially affect the rights and interests
of the mortgagees.

2. As to mortgages recorded before July 1, 2013, any existing provisions in the
association’s governing documents requiring mortgagee consent are enforceable.

3. In securing consent or joinder, the association is entitled to rely upon the public

records to identify the holders of outstanding mortgages. The association may use the address
provided in the original recorded mortgage document, unless there is a different address for the
holder of the mortgage in a recorded assignment or modification of the mortgage, which recorded
assignment or modification must reference the official records book and page on which the
original mortgage was recorded. Once the association has identified the recorded mortgages of
record, the association shall, in writing, request of each parcel owner whose parcel is encumbered
by a mortgage of record any information that the owner has in his or her possession regarding the
name and address of the person to whom mortgage payments are currently being made. Notice
shall be sent to such person if the address provided in the original recorded mortgage document is
different from the name and address of the mortgagee or assignee of the mortgage as shown by
the public record. The association is deemed to have complied with this requirement by making

the written request of the parcel owners required under this subparagraph. Any notices required to

be sent to the mortgagees under this subparagraph shall be sent to all available addresses provided

to the association.
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4. Any notice to the mortgagees required under subparagraph 3. may be sent by a method
that establishes proof of delivery, and any mortgagee who fails to respond within 60 days after the
date of mailing is deemed to have consented to the amendment.

5. For those amendments requiring mortgagee consent on or after July 1, 2013, in the
event mortgagee consent is provided other than by properly recorded joinder, such consent shall
be evidenced by affidavit of the association recorded in the public records of the county in which
the declaration is recorded.

6. Any amendment adopted without the required consent of a mortgagee is voidable only
by a mortgagee who was entitled to notice and an opportunity to consent. An action to void an
amendment is subject to the statute of limitations beginning 5 years after the date of discovery as
to the amendments described in subparagraph 1. and 5 years after the date of recordation of the
certificate of amendment for all other amendments. This subparagraph applies to all mortgages,
regardless of the date of recordation of the mortgage.

(2) ANNUAL MEETING.—The association shall hold a meeting of its members annually
for the transaction of any and all proper business at a time, date, and place stated in, or fixed in
accordance with, the bylaws. The election of directors, if one is required to be held, must be held
at, or in conjunction with, the annual meeting or as provided in the governing documents.

(3) SPECIAL MEETINGS.—Special meetings must be held when called by the board of
directors or, unless a different percentage is stated in the govermning documents, by at least 10
percent of the total voting interests of the association. Business conducted at a special meeting is
limited to the purposes described in the notice of the meeting.

(4) CONTENT OF NOTICE.—Unless law or the governing documents require otherwise,
notice of an annual meeting need not include a description of the purpose or purposes for which
the meeting is called. Notice of a special meeting must include a description of the purpose or
purposes for which the meeting is called.

(5) NOTICE OF MEETINGS.—The bylaws shall provide for giving notice to members of
all member meetings, and if they do not do so shall be deemed to provide the following: The
association shall give all parcel owners and members actual notice of all membership meetings,
which shall be mailed, delivered, or electronically transmitted to the members not less than 14

days prior to the meeting. Evidence of compliance with this 14-day notice shall be made by an
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affidavit executed by the person providing the notice and filed upon execution among the official
records of the association. In addition to mailing, delivering, or electronically transmitting the
notice of any meeting, the association may, by reasonable rule, adopt a procedure for
conspicuously posting and repeatedly broadcasting the notice and the agenda on a closed-circuit
cable television system serving the association. When broadcast notice is provided, the notice and
agenda must be broadcast in a manner and for a sufficient continuous length of time so as to allow
an average reader to observe the notice and read and comprehend the entire content of the notice
and the agenda.

(6) RIGHT TO SPEAK.—Members and parcel owners have the right to attend all
membership meetings and to speak at any meeting with reference to all items opened for
discussion or included on the agenda. Notwithstanding any provision to the contrary in the
governing documents or any rules adopted by the board or by the membership, a member and a
parcel owner have the right to speak for at least 3 minutes on any item. The association may adopt
written reasonable rules governing the frequency, duration, and other manner of member and
parcel owner statements, which rules must be consistent with this subsection.

(7) ADJOURNMENT.—Unless the bylaws require otherwise, adjournment of an annual or

special meeting to a different date, time, or place must be announced at that meeting before an

adjournment is taken, or notice must be given of the new date, time, or place pursuant to

5.720.303(2). Any business that might have been transacted on the original date of the meeting

may be transacted at the adjourned meeting. If a new record date for the adjourned meeting is or

must be fixed under s. 607.0707, notice of the adjourned meeting must be given to persons who

are entitled to vote and are members as of the new record date but were not members as of the

previous record date.

(8) PROXY VOTING.—The members have the right, unless otherwise provided in this

subsection or in the governing documents, to vote in person or by proxy.

(a) To be valid, a proxy must be dated, must state the date, time, and place of the meeting
for which it was given, and must be signed by the authorized person who executed the proxy. A
proxy is effective only for the specific meeting for which it was originally given, as the meeting
may lawfully be adjourned and reconvened from time to time, and automatically expires 90 days

after the date of the meeting for which it was originally given. A proxy is revocable at any time at
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the pleasure of the person who executes it. If the proxy form expressly so provides, any proxy
holder may appoint, in writing, a substitute to act in his or her place.

(b) If the governing documents permit voting by secret ballot by members who are not in
attendance at a meeting of the members for the election of directors, such ballots must be placed
in an inner envelope with no identifying markings and mailed or delivered to the association in an
outer envelope bearing identifying information reflecting the name of the member, the lot or
parcel for which the vote is being cast, and the signature of the lot or parcel owner casting that
ballot. If the eligibility of the member to vote is confirmed and no other ballot has been submitted
for that lot or parcel, the inner envelope shall be removed from the outer envelope bearing the
identification information, placed with the ballots which were personally cast, and opened when
the ballots are counted. If more than one ballot is submitted for a lot or parcel, the ballots for that

lot or parcel shall be disqualified. Any vote by ballot received after the closing of the balloting

may not be considered.
(9) ELECTIONS AND BOARD VACANCIES.—

(a) Elections of directors must be conducted in accordance with the procedures set forth
in the governing documents of the association. Except as provided in paragraph (b), all members
of the association are eligible to serve on the board of directors, and a member may nominate
himself or herself as a candidate for the board at a meeting where the election is to be held;
provided, however, that if the election process allows candidates to be nominated in advance of
the meeting, the association is not required to allow nominations at the meeting. An election is
not required unless more candidates are nominated than vacancies exist. Except as otherwise

provided in the governing documents, boards of directors must be elected by a plurality of the

votes cast by eligible voters. Any challenge to the election process must be commenced within 60

days after the election results are announced.

(b) A person who is delinquent in the payment of any fee, fine, or other monetary
obligation to the association on the day that he or she could last nominate himself or herself or be
nominated for the board may not seek election to the board, and his or her name shall not be listed
on the ballot. A person serving as a board member who becomes more than 90 days delinquent in

the payment of any fee, fine, or other monetary obligation to the association shall be deemed to

have abandoned his or her seat on the board, creating a vacancy on the board to be filled
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according to law. For purposes of this paragraph, the term “any fee, fine, or other monetary
obligation” means any delinquency to the association with respect to any parcel. A person who
has been convicted of any felony in this state or in a United States District or Territorial Court, or
has been convicted of any offense in another jurisdiction which would be considered a felony if
committed in this state, may not seek election to the board and is not eligible for board
membership unless such felon’s civil rights have been restored for at least 5 years as of the date
on which such person seeks election to the board. The validity of any action by the board is not
affected if it is later determined that a person was ineligible to seek election to the board or that a
member of the board is ineligible for board membership.

(c) Any election dispute between a member and an association must be submitted to
mandatory binding arbitration with the division. Such proceedings must be conducted in the
manner provided by s.718.1255and the procedural rules adopted by the division. Unless
otherwise provided in the bylaws, any vacancy occurring on the board before the expiration of a
term may be filled by an affirmative vote of the majority of the remaining directors, even if the
remaining directors constitute less than a quorum, or by the sole remaining director. In the
alternative, a board may hold an election to fill the vacancy, in which case the election procedures
must conform to the requirements of the governing documents. Unless otherwise provided in the

bylaws, a board member appointed or elected under this section is appointed for the unexpired
720.303(10) and

term of the seat being filled. Filling vacancies created by recall is governed by s.

rules adopted by the division.
(10) RECORDING.—Any parcel owner may tape record or videotape meetings of the

board of directors and meetings of the members. The board of directors of the association may

adopt reasonable rules governing the taping of meetings of the board and the membership.
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HNARUIN D.
COMMONHOLD AND LEASEHOLD REFORM ACT 2002
PART 1
COMMONHOLD

..............................

Brief outline of the proposed solution
The nature and creation of a commonhold development

9. The commonhold association with its common parts and the associated units will be
registered at HM Land Registry. In order to register, the developer of thecommonhold
development or the sponsor of a converting development will be required to present to HM Land
Registry the memorandums and articles of association, and the commonhold community
statement, which will contain the rules of the particular commonhold. There will need to be a
degree of flexibility to allow for unique features of a particular development, for example to
provide for the upkeep of a site of special scientific interest, or to make special arrangements for a
sheltered housing component in the development. Allowance for this is to be made in the
commonhold community statement where in addition to the prescribed matters, those relating to
the individual attributes of the commonhold development can be set out. These discretionary
elements will be registered and form part of the documentation maintained by HM Land Registry.

Management of a commonhold development

15. It will be possible to add to and to diminish the size of the development by the
purchase or sale of common parts provided that the specified majority of the members
of the commonhold association is achieved at an appropriate meeting. There will be

rules to govern the distribution of capital receipts arising from such a sale.

COMMENTARY ON THE SECTIONS: PART 1

Nature of commonhold

Section 1: Commonhold land

45. Section 1 defines commonhold land in terms of certain key elements necessary for its
creation and existence rather than in terms of lists of attributes which might make up particular

commonhold developments. Thus, first there must be a registered freehold estate in the land
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which is further registered as a frechold estate in commonhold land at HM Land Registry
(subsection (1)(a), and see also sections 2-5). Second, there must be in existence a commonhold
association, which is a private company limited by guarantee and registered at Companies House
with standard memorandum and articles of association whose business it will be to own and
manage the common parts of the development (subsection (1)(b) and see also sections 34 and

35 and Schedule 3). Third, there must be a commonhold community statement, in effect the rules
and regulations for the operation and management of the particular commonhold. This will also
be required to be in a standard format (subsection (1)(c) and see also sections 31-33). Subsection

(3) defines terms used in subsection (1) by reference to other sections in the Act.

Registration
46. Commonhold can only be created out of registered freehold land. The essence of its

creation is a further registration process to be carried out by HM Land Registry. When the
commonhold is fully effective, the Registry will have entries on the appropriate register which
will show the individual ownership of units within the development and the ownership of the

common parts by the commonhold association, with necessary cross references. Sections 2-5 set

out the commonhold registration process.

Section 35: Duty to manage

86. Section 35(1) places on the commonhold association a duty to manage the development
in such a way as to allow unit-holders (or their tenants (subsection (4)) to exercise their rights and
to enjoy their occupation of their units. However, subsection (2) also requires the association to
use any of its rights and powers granted under section 37 to ensure that any unit-holder or tenant
who is in breach of any requirement or duty imposed on him either complies or stops committing
the breach. Subsection (3) gives the association discretion not to enforce if that would be more

conducive to corporate harmony and requires the association to consider alternative dispute

resolution before resorting to the courts.

Section 36: Voting

87. Section 36 relates to any voting provision in Part 1 of the Act which requires unanimity
or a specified percentage of votes in favour of a resolution. Subsection (2) requires all members
of the association to be given an opportunity to vote on such a resolution in accordance with any

relevant provision in the commonhold community statement or the memorandum and articles of
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association of the commonhold association. Subsection (3) provides that a vote may be cast in
person or, if such provision is made in the statement or the memorandum and articles of
association, by proxy, by post or in any other way in accordance with the regulations governing
the particular commonhold association. Except in relation to section 44 a vote is to be considered

unanimous if all those members voting cast a vote in favour of the motion or proposition

(subsection (4)).
Operation of commonhold

Section 37: Enforcement and compensation

88. Section 37(1) gives power to make regulations covering enforcement of rights or duties
springing from the commonhold community statement, the memorandum and articles of
association of the commonhold association or Part 1 of the Act or any subordinate legislation
made under it. Subsection (2) lists matters about which the regulations may make provision. The
list is not exhaustive. Subsection (3) provides that any mention of a provision for the payment of
compensation that may be payable under such regulations or under the commonhold community
statement should include provision for determining the amount of the compensation and provision
for the payment of interest if payment is late. Subsection (4) makes it clear that regulations made
in relation to commonhold community statement may include regulations under section 32(5)(b).

Section 38: Commonhold assessment

89. Section 38(1) requires the commonhold community statement to include provision for
the setting of annual budgets (subsection (1)(a)) to meet the expenses of the association and to
enable the setting of interim budgets (subsection (1)(b)) in addition to the annual budget from
time to time. It must also specify the percentage of the annual and other estimates which fall to be
collected from the unit-holders to be allocated to each unit (subsection (1)(c)), ensuring that the
total of those percentages shall be 100 (subsection (2)) and must require each unit-holder to pay
the required amount, to be called the commonhold assessment, in response to a notice or notices
which the association must issue (subsection (1)(e)). Subsection (2)(b) makes it possible to
specify a 0% share for a unit. This is chiefly to ensure that, where a commonhold association is
the unit-holder, it is not in the anomalous position of having to levy assessments on itself. It will

be possible for the commonhold community statement to specify a 0% for any unit.



