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ABSTRACT

This research aims to study the background and development of the right and liberty
theory of the accused under Thailand’s laws, in comparison with other countries. The purpose of
the research is also to obtain alternative solution of related laws to help conducting clear,
practical, and effective legal measures.

The findings showed that, according to the legal measure on the Court dismissal under
the Criminal Procedure Code section 185 paragraph one, the Court is of opinion that the accused
has not committed the offence and the act does not constitute an offence, the Court shall dismiss
the case and release the accused. It could be seen that the laws do not obviously prescribe as to
when the Court shall use such opinion or discretion to try and adjudicate, or provide any
regulations and when to apply in which circumstances or cases, appropriately. This ambiguity is a
problem and also a loophole of the system itself. The Court shall freely use its own power of
discretion in this unlimited gap of its so-called discretion. The measure is undeniably inconsistent
with the constitutional principles which one’s freedom, right, and liberty are commonly
concerned to be the fundamental right in the justice system. Additionally, adjudication under the

Court’s discretion alone, the alleged offender or prisoner is inevitably facing the inequality to his
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provisional release or bail release. This affects the alleged offender or prisoner who is under the
judicial proceedings pending for appeal or dika appeal as it deprives his right and liberty in this
matter. In fact, the alleged offender or prisoner who is dismissed by the Court of First Instance
should also be equally protected and respected concerning his right to life. This is because under
the criminal proceeding, the prisoner or the accused is still presumed to be innocent.

The resolution to these problems is to amend the laws related to the detention after the
Court of First Instance dismissal. The amendment should set the specific scope to the laws itself
for more clarity and also compatible with the constitutional principles in terms of the right and
liberty. To avoid further conflict or any harm might cause, the amended laws should not violate
the presumption of innocence. The laws should grant the protection to innocent people for their

rights and liberties and for the more effective and practical laws.



