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ABSTRACT

This independent study aims to investigate the consumers protection from strategic lawsuits
against public participation in criminal defamation case. At present, there are several legal measures in
Thailand but it has been found that people who express their opinion or reveal the truth are reported a
case before an inquiry official and the consumer needs to fight for exoneration up to the prosecutor and
the court, or they become a defendant in case of directly being filed to the court. This takes a long period
of time and leads the next opinion expression to be deleted. Moreover, no one dares to mention it again
because they are afraid of being filed from expressing any comments. It was found that there were
problems related to elements of a crime, prosecutor’s authority, and criminal case investigation, which
led to the background of this study.

The findings revealed that (1) regarding the problems of consumers protection from strategic
lawsuits against public participation in criminal defamation case, Sections 328 and 329 of the Criminal
Code consider elements of a crime and exception as general leading the public figure to use laws as a
strategic lawsuit against public participation; ( 2) regarding the problems of prosecutor’s authority in
protecting consumers in defamation case, Section 21 of the Public Prosecution Organization And Public

Prosecutors Act B.E. 2553 specifies that the attorney general is the one who has an authority on non-



v

prosecution orders by reasons of not for the public interest, which cause prosecutors in Thailand to be
limited choices in ordering a case file instead of the criminal prosecution in court; and (3) regarding the
problems of criminal procedure law which does not provide an opportunity for a defendant in the case to
file a special complaint, according to Section 161/1 of the Criminal Procedure Code, a court shall take a
investigating role and the defendant shall present before the court by themselves or the court shall call a
defendant for investigation. However, it does not provide an opportunity for the false accused as a
defendant to file a complaint in order to reveal the evidence for the court to investigate their innocence in
the exercises of eight to judicial process of a complainant.

Therefore, to find out the approaches to solve the problem of strategic lawsuits against public
participation in criminal defamation case to the consumers, the researcher would like to propose the
amendments of the Criminal Code to be more apparent. Criticizing a public figure needs to prove
commentator’s malice more than general people. Moreover, the researcher shall propose the amendments
of Section 21 of the Public Prosecution Organization And Public Prosecutors Act by empowering the
prosecutor who is the case file owner to have an authority to order a case as unity and Section 161/1 of
the Criminal Procedure by adding the statement in Section 161/1 Paragraph One as “in case that a citizen
is a complainant, if they present before the court by themselves or a defendant files a complaint and the
court agree to the complaint that the complainant falsely files a case as a strategic lawsuit against public
participation of tasking advantage of the defendant for other benefits apart from any lawful benefit
authorized or permitted by law, the court shall dismiss a case and prevent a complainant to file the same

case again.”
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Everyone has the right to freedom of opinionand expression; this right includes freedom to
holdopinions without interference and to seek, receiveand impart information and ideas through anymedia and
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” International Covenant on Civil and Political Rights (ICCPR). Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,

in the form of art, or through any other media of his choice...
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™ International Covenant on Civil and Political Rights (ICCPR). Article 19
...3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:
(a) For respect of the rights or reputations of other

(b) For the protection of national security or of public order (order public), or of public health or morals.
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' Code of Civil Procedure. Section 425.16.

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits brought
primarily to chill the valid exercise of the constitutional rights of freedom of speech and petition for the redress
of grievances. The Legislature finds and declares that it is in the public interest to encourage continued
participation in matters of public significance, and that this participation should not be chilled through abuse of
the judicial process. To this end, this section shall be construed broadly.

? Code of Civil Procedure. Section 425.16

(f) The special motion may be filed within 60 days of the service of the complaint or, in the court’s
discretion, at any later time upon terms it deems proper. The motion shall be scheduled by the clerk of the court
for a hearing not more than 30 days after the service of the motion unless the docket conditions of the court
require a later hearing.

? Code of Civil Procedure. Section 425.16.

(b) (1) A cause of action against a person arising from any act of that person in furtherance of the
person’s right of petition or free speech under the United States Constitution or the California Constitution in
connection with a public issue shall be subject to a special motion to strike, unless the court determines that the
plaintiff has established that there is a probability that the plaintiff will prevail on the claim. (2) In making its
determination, the court shall consider the pleadings, and supporting and opposing affidavits stating the facts
upon which the liability or defense is based. (3) If the court determines that the plaintiff has established a
probability that he or she will prevail on the claim, neither that determination nor the fact of that determination
shall be admissible in evidence at any later stage of the case, or in any subsequent action, and no burden of
proof or degree of proof otherwise applicable shall be affected by that determination in any later stage of the

case or in any subsequent proceeding.
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* Code of Civil Procedure. Section 425.16.

(c) (1) Except as provided in paragraph (2), in any action subject to subdivision (b), a prevailing
defendant on a special motion to strike shall be entitled to recover his or her attorney’s fees and costs. If the
court finds that a special motion to strike is frivolous or is solely intended to cause unnecessary delay, the court
shall award costs and reasonable attorney’s fees to a plaintiff prevailing on the motion, pursuant to Section
128.5.(2) A defendant who prevails on a special motion to strike in an action subject to paragraph (1) shall not
be entitled to attorney’s fees and costs if that cause of action is brought pursuant to Section 6259, 11130,
11130.3, 54960, or 54960.1 of the Government Code. Nothing in this paragraph shall be construed to prevent a
prevailing defendant from recovering attorney’s fees and costs pursuant to subdivision (d) of Section 6259,
11130.5, or 54690.5.

* Code of Civil Procedure. Section 425.16.

(d) This section shall not apply to any enforcement action brought in the name of the people of the

State of California by the Attorney General, district attorney, or city attorney, acting as a public prosecutor.

® Louisiana Laws Code of Civil Procedure CCP 971 — Special motion to strike
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