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ABSTRACT

This independent study on the legal issues regarding human organ trafficking in case of
being granted by living owners aims to (1) investigate the concepts and theories on human organ
trafficking in case of being granted by living owners; (2) explore the legal measures of Thailand
and the foreign countries on human organ trafficking in case of being granted by living owners;
(3) analyze the problems on human organ trafficking in case of being granted by living owners;
and (4) find out the approaches to correct the law on human organ trafficking in case of being
granted by living owners.

The findings were as follows: (1) Regarding the problem of defining human organ
trafficking, Thailand does not provide the specific law relating to human organ trafficking.
Therefore, it is important to define human organ trafficking in order to make it clear and useful for
people to abide by the law; (2) Regarding to the legal issues on controlling human organ trafficking,
the Anti-Human Trafficking Act, B.E. 2551 is only to determine the offences on human trafficking
in general. However, it does not specifically stipulate wrongdoing on human organ trafficking,
which leads no clarity of the legal measures in controlling human organ trafficking; (3) Regarding
the legal issues on penalties relating to human organ trafficking, the human organ trafficking
involves two parties, that is, organ owner and the person who needs the organ agree to make a sale
contract. When it comes to human organ trafficking, it impacts on the social order and the laws to be

applied for human organ trafficking punishment are only the Criminal Code and the Anti-Human



v

Trafficking Act, B.E. 2551, which do not legislate apparent wrongdoing. Therefore, currently
Thailand does not stipulate the penalties on human organ trafficking.

Therefore, the researcher would like to propose approaches to solve the legal issues by
specifically issuing the legislation on human organ trafficking as follows: (1) legislating the
definition of human organ trafficking; (2) providing the legislation, determining forms of
controlling organ trafficking, that is, prohibiting human organ trafficking, excluding benefits,
such as, any projects the government provides benefits, expenses for keeping organs, the case of
the organ for transplantation from living people which can be done without having any
relationship, determining the consent forms of organ donation from living people who have no
relationship, establishing the ethics committee for transplantation to investigate the consent and
acknowledgement of risk information in full details; and (3) determining the measures of punishments
on organ trafficking and exempting or reducing the punishment as the case may be for the case of

being granted by the organ owner.
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: Sixty-Third World Health Assembly. (2010). Human organ and tissue transplantation. (Online). Available:
https://apps.who.int/gb/ebwha/pdf filessWHA63/A63 R22-en.pdf. [2023, May 13].
’ Who Guiding Principles on Human Cell, Tissue and Organ Transplantation: Guiding Principle 3

Donation from deceased persons should be developed to its maximum therapeutic potential, but adult
living persons may donate organs as permitted by domestic regulations. In general living donors should be
genetically, legally or emotionally related to their recipients.

Live donations are acceptable when the donor’s informed and voluntary consent is obtained, when

professional care of donors is ensured and follow-up is well organized, and when selection criteria for donors
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are scrupulously applied and monitored. Live donors should be informed of the probable risks, benefits and
consequences of donation in a complete and understandable fashion; they should be legally competent and
capable of weighing the information; and they should be acting willingly, free of any undue influence or
coercion.
’ Who Guiding Principles on Human Cell, Tissue and Organ Transplantation: Guiding Principle 5

Cells, tissues and organs should only be donated freely, without any monetary payment or other
reward of monetary value. Purchasing, or offering to purchase, cells, tissues or organs for transplantation, or
their sale by living persons or by the next of kin for deceased persons, should be banned.

The prohibition on sale or purchase of cells, tissues and organs does not preclude reimbursing
reasonable and verifiable expenses incurred by the donor, including loss of income, or paying the costs of

recovering, processing, preserving and supplying human cells, tissues or organs for transplantation.
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* Who Guiding Principles on Human Cell, Tissue and Organ Transplantation: Guiding Principle 6

Promotion of altruistic donation of human cells, tissues or organs by means of advertisement or public
appeal may be undertaken in accordance with domestic regulation.

Adpvertising the need for or availability of cells, tissues or organs, with a view to offering or seeking
payment to individuals for their cells, tissues or organs, or, to the next of kin, where the individual is deceased,
should be prohibited. Brokering that involves payment to such individuals or to third parties should also be
prohibited.

* Who Guiding Principles on Human Cell, Tissue and Organ Transplantation: Guiding Principle 7

Physicians and other health professionals should not engage in transplantation procedures, and health
insurers and other payers should not cover such procedures, if the cells, tissues or organs concerned have been
obtained through exploitation or coercion of, or payment to, the donor or the next of kin of a deceased donor.

° Who Guiding Principles on Human Cell, Tissue and Organ Transplantation: Guiding Principle 8
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All health care facilities and professionals involved in cell, tissue or organ procurement and transplantation
procedures should be prohibited from receiving any payment that exceeds the justifiable fee for the services

rendered.
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7 Additional Protocol to the Convention on Human Rights and Biomedicine concerning Transplantation of Organs
and Tissues of Human Origin: European Treaty Series - No. 186. Article 21 — Prohibition of financial gain
1 The human body and its parts shall not, as such, give rise to financial gain or comparable advantage.
The aforementioned provision shall not prevent payments which do not constitute a financial gain or
a comparable advantage, in particular:
— compensation of living donors for loss of earnings and any other justifiable expenses caused
by the removal or by the related medical examinations;
— payment of a justifiable fee for legitimate medical or related technical services rendered in
connection with transplantation;
— compensation in case of undue damage resulting from the removal of organs or tissues from
living persons.
2. Advertising the need for, or availability of, organs or tissues, with a view to offering or seeking

financial gain or comparable advantage, shall be prohibited.
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* Additional Protocol to the Convention on Human Rights and Biomedicine concerning Transplantation of Organs
and Tissues of Human Origin: European Treaty Series - No. 186. Article 22 — Prohibition of organ and tissue trafficking
’ Live on support organ donation. (2023). Legislation. (Online). Available: https:/www.liveon.gov.sg/fag.html.
[2023, May 9]
" Human Organ Transplant Act 1987. Section 2

“living donor organ transplant” means the removal of a specified organ from the body of any living
person for the purpose of its transplantation into the body of another living person;

“organ” means

(a) except as provided in paragraph (b), any organ of a human body specified in the First

Schedule; and

(b) for the purposes of Parts 4 and 4A, any organ of a human body;
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"' Human Organ Transplant Act 1987. Section 13

(1) Subject to subsections (4) and (5), a contract or an arrangement under which a person agrees,
for valuable consideration, whether given or to be given to himself or herself or to another person, to the sale or
supply of any organ or blood from his or her body or from the body of another person, whether before or after
his or her death or the death of the other person (as the case may be) is void.

(2) A person who enters into a contract or an arrangement of the kind mentioned in subsection (1)
and to which that subsection applies shall be guilty of an offence and shall be liable on conviction to a fine not
exceeding $10,000 or to imprisonment for a term not exceeding 12 months or to both.

(3) Any person who

a) gives or offers to give valuable consideration for the sale or supply of, or for an offer to sell or
supply, any organ from the body of another person other than for the purpose of transplantation to his or her
body;

b) receives valuable consideration for the sale or supply of, or for an offer to sell or supply, any
organ from the body of another person;

¢) offers to sell or supply any organ from the body of another person for valuable consideration;

d) initiates or negotiates any contract or arrangement for the sale or supply of, or for an offer to
sell or supply, any organ from the body of another person for valuable consideration other than for the purpose
of transplantation to his or her body; or

e) takes part in the management or control of a body corporate or body unincorporate whose
activities consist of or include the initiation or negotiation of any contract or arrangement mentioned in
paragraph (d),

shall be guilty of an offence and shall be liable on conviction to a fine not exceeding $100,000 or
to imprisonment for a term not exceeding 10 years or to both.

(4) Subsections (1) and (3) do not apply to or in relation to

a) a contract or an arrangement providing only for the reimbursement of any expenses necessarily
incurred by a person in relation to the removal of blood in accordance with any other written law;

b) any scheme introduced or approved by the Government granting medical benefits or privileges

to any organ or blood donor and any member of the donor’s family or any person nominated by the donor; and
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¢) any contract, arrangement or valuable consideration providing only for the defraying or

reimbursing, in money or money’s worth, of such costs or expenses that may be reasonably incurred by a
person in relation to

1. the removal, transportation, preparation, preservation, quality control or storage of any organ;

1. the costs or expenses (including the costs of travel, accommodation, domestic help or
child care) or loss of earnings so far as are reasonably or directly attributable to that person supplying any organ
from that person’s body; and

III. any short-term or long-term medical care or insurance protection of that person which is
or may reasonably be necessary as a consequence of that person supplying any organ from that person’s body.

(5) The Minister may, by notification in the Gazette, declare that subsection (1) or (3) does not apply
to the sale or supply of a specified class or classes of product derived from any organ or blood that has been
subjected to processing or treatment.

(6) A person who as vendor or supplier enters into a contract or an arrangement for the sale or supply
of a product derived from any organ or blood that has been subjected to processing or treatment, other than any
such product which is of a class declared under subsection (5), shall be guilty of an offence if the organ or blood
from which the product was derived was obtained under a contract or an arrangement that is void by reason of
subsection (1), and shall be liable on conviction to a fine not exceeding $10,000 or to imprisonment for a term
not exceeding 12 months or to both.

(7) Nothing in this section renders inoperative a consent or an authority given or purporting to have
been given under this Act in relation to any organ or blood from the body of a person or in relation to the body
of a person if a person acting pursuant to the consent or authority did not know and had no reason to know that
the organ or blood or the body was the subject matter of a contract or an arrangement mentioned in
subsection (1) or (3).

(8) For the purposes of this section, the donation by a living donor (Donor A4) of any organ from his
or her body in consideration of

a) a donation of an organ from another living donor for the purpose of the transplantation of the
organ to the body of a living recipient of Donor 4’s choice (Recipient 4); or
b) priority in the selection of Recipient A as a recipient of any organ, whether removed pursuant
to section 4 or otherwise,
does not, of itself, constitute valuable consideration if the donors have given their consent and the

provisions of Part 4A (as applicable) are complied with.
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(1) No person is to issue or cause to be issued any advertisement relating to the buying or selling in
Singapore of any organ or blood or of the right to take any organ or blood from the body of a person.

(2) In this section, “advertisement” includes every form of advertising, whether in a publication, or by
the display of any notice or signboard, or by means of any catalogue, price list, letter (whether circulated or
addressed to a particular person) or other documents, or by words inscribed on any article, or by the exhibition
of a photograph or a cinematograph film, or by way of sound recording, sound broadcasting or television, or in
any other way, and any reference to the issue of an advertisement is to be construed accordingly.

(3) Any person who contravenes subsection (1) shall be guilty of an offence and shall be liable on
conviction to a fine not exceeding $10,000 or to imprisonment for a term not exceeding 12 months or to both
" Human Organ Transplant Act 1987. Section 15

(1) No person is to carry out or cause to be carried out any living donor organ transplant unless

a) the specified organ is removed in a hospital with the written authorisation of the transplant

ethics committee of the hospital; and
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(c) ANNEUEBNNAADI1UITIA (2)
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b) the donor of the specified organ has given his or her consent to the removal of the specified
organ from his or her body and has not revoked or withdrawn the consent.

(2) The transplant ethics committee of a hospital must not give any authorisation under subsection (1)
for the removal of the specified organ from the body of any living person unless it is satisfied that

a) the person from whom the specified organ is to be removed has given the person’s consent to
such removal;

b) the person is not mentally disordered and, despite the person’s age, is able to understand the
nature and consequence of the medical procedures the person has to undergo as a result of the person’s donation
of the specified organ; and

¢) the consent mentioned in paragraph (a)

1. is not given pursuant to any contract or arrangement that is prohibited under section 13; and
II. is not given or obtained by virtue of any fraud, duress or undue influence.

(3) In determining whether to give any authorisation under subsection (1), the transplant ethics
committee must have regard to such considerations as may be prescribed or as may be directed by the
Director-General.

(4) Any person who contravenes subsection (1) shall be guilty of an offence and shall be liable on

conviction to a fine not exceeding $10,000 or to imprisonment for a term not exceeding 12 months or to both.
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" Live on support organ donation. (2023). Living Donor Organ Transplants. (Online). Available: https:/www.liveon.

gov.sg/fag.html. [2023, May 11].
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" Human Tissue Act 1983. Section 4

“tissue” includes an organ, or part, of a human body and a substance extracted from, or from a part
of, the human body.
' Human Tissue Act 1983. Section 32

(1) A person must not enter into, or offer to enter into, a contract or arrangement under which any
person agrees, for valuable consideration, whether given or to be given to any such person or to any other
person

(a) to the sale or supply of tissue from any such person’s body or from the body of any other
person, whether before or after that person’s death or the death of that other person, as the case may be, or

(b) to the post-mortem examination of any such person’s body after that person’s death or of the
body of any other person after the death of that other person.

Maximum penalty—40 penalty units or imprisonment for 6 months, or both.

(2) Subsection (1) does not apply to or in respect of the sale or supply of tissue if the tissue has been
subjected to processing or treatment and the sale or supply is made for the purpose of enabling the tissue to be
used for therapeutic purposes, medical purposes or scientific purposes.

(3) Subsection (1) does not apply to or in respect of a contract or arrangement providing only for the
reimbursement of any expenses necessarily incurred by a person in relation to the removal of tissue in
accordance with this Act.

(4) Where the Minister considers it desirable by reason of special circumstances so to do, the Minister
may, by instrument in writing, approve the entering into of a contract or arrangement that would, but for the
approval, be void by virtue of subsection (5), and nothing in subsection (1) or (5) applies to or in respect of a
contract or arrangement entered into in accordance with such an approval.

(5) A contract or arrangement entered into in contravention of this section is void.
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