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ABSTRACT

The purpose of this research is to study the background and problems relating to
criminal penalties for dismissal of employees in cases where employers face financial difficulties,
and relating to criminal penalties in the case of child labour, the concepts, theories and criminal
measures in foreign laws as compared to Thai laws in order to establish the guidelines for
amendments to and improvement of labour protection laws in relation to criminal measures for
the fairness of both employers and employees.

The study reveals that certain measures in the Labour Protection Act B.E.2541(1998)
(the”Act”) of Thailand are contradictory with Thai social context such as criminal penalties for
dismissal of employees in cases where employers face financial difficulties and criminal penalties
in the case of child labour violation. However, the concepts and theories in labour protection law s
of foreign countries such as the Republic of Korea and Negara Brunei Darussalam are different
and can be used as a basis for amendment of Thai laws in order to strengthen and improve the
judicial process and satisfy the spirit of criminal measures.

Therefore, the researcher is of the opinion that the Act should be amended to include
criminal penalties for dismissing employees when employers encounter financial difficulties and
lack financial liquidity. The amendments to lower criminal penalties for employing children
under the age of 15 which will allow the employers or commercial establishments to continue

operations, minimize unemployment, and boost employers’ profit and income owing to better



I

produce. Furthermore, doing so can enhance family income through honest and legitimate job,
strengthen social safety, and support Thailand’s sustainable economic growth, all of which will

contribute to everyone’s satisfaction.
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1 AAFINIAITAUATUUAZIAITNNITANATOIANTUYBEYY (Principle 1:

Businesses should support and respect the protection of internationally proclaimed human rights.)

** 1LO. (2020). About the Declaration. (Online). Available: http://www.ilo.org/declaration/principles/freedomo
fassociation/lang-- en/index.htm.

** United Nations. (2020). The Ten Principles. (Online). Available: https://www.unglobalcompact. org/ About
TheGC/TheTenPrinciples/index.html.
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2) magsmasinlduulaiimsduiunimsvesaulsannmsaziia ans
VY HeYU (Principle 2: Businesses should ensure that their own operations are not complicit in
human rights abuses.)

3) MAFINIAITAINANTIUNIITIUNQUIALEONT VNI #DIBI3IN (Principle 3:
Businesses should uphold the freedom of association and the effective recognition of the right to
collective bargaining.)
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4) mﬂ‘g‘iﬂﬂm‘iﬁﬂuuiumimmuwmumuw%mwmmmmnﬂgﬂu,mu
(Principle 4: Businesses should uphold the elimination of all forms of forced and compulsory
labour.)
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5) maginnasoasulumsvsams1seanuwan (Principle 5: Businesses shoukd
uphold the effective abolition of child labour.)

6) magsnansoaii lumsudamsidendfiid lumssrsnulunnaane 1w
(Principle 6: Businesses should uphold the elimination of discrimination in respect of employment
and occupation.)

7) maganemasaiuayuuuIn lunsdams nianuiimemudwang ou
(Principle 7: Businesses should support a precautionary approach to environmental challenges.)

8) n1AFINIA1TsIsuunUInlunsduaiunnusuRa s UAD AILIAG O N
( Principle 8: Businesses should undertake initiatives to promote greater environmental
responsibility.)
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9) MATINIAITAAUAT UNITWAUULASNITUNITHANY VD UNA Iuiﬁﬂ‘ﬂlﬂull@iﬂ‘ﬂ
Fauladow (Principle 9: Businesses should encourage the development and diffusion of
environmentally friendly technologies.)
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AaauUUU (Principle 10: Businesses should work against all forms of corruption, including
extortion and bribery)
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* Acticle 2 : 4. Notwithstanding the provisions.
* Acticle 3 : 1. The minimum age for admission.
® Acticle 4:1. In so far as necessary, the competent authority, after consultation with the organisations of
employers and workers concerned.
2. Each Member which ratifies this Convention.
® Acticle 7 : National laws or regulations may permit the employment or work.
" Acticle 9: All necessary measures, including the provision of appropriate penalties, shall be taken by the

competent authority to ensure the effective enforcement of the provisions of this Convention.
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® Acticle 7 : Each Member shall take all necessary measures to ensure the effective implementation and
enforcement of the provisions giving effect to this Convention including the provision and application of penal
sanctions or, as appropriate, other sanctions, Worst Forms of Child Labour Convention, 1999 (No. 182)

? Acticle 3 : For the purposes of this Convention, the term the worst forms of child labour comprises, Worst
Forms of Child Labour Convention, 1999 (No. 182)

" Acticle 7 : 2. Each Member shall, taking into account the importance of education in eliminating child labour,
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' Article 24 : Restrictions on Dismissal for Managerial Reasons

(1) Where an employer intends to dismiss a worker for managerial reasons, there must be an urgent
managerial necessity. In this case, it shall be deemed that there is an urgent managerial necessity for the transfer,
merger, or acquisition of the business in order to prevent managerial deterioration.

(2) In case of paragraph (1), an employer shall make every effortto avoid dismissal and shall establish
and follow reasonable and fair criteria for the selection of those persons subject to dismissal. In this case, there
shall be no discrimination on the basis of gender.

> Article 24 : Restrictions on Dismissal for Managerial Reasons
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D)

(3) Where there is an organized labor union that represents more than half of the workers at the business
or workplace, the employer shall inform at least 50 days before the intended date of dismissal and consultin good
faith with the labor union (where there is no such organized labor union, this shall refer to a person who represents
more than half of the workers; hereinafter referred to as "labor representative") regarding the methods for avoiding
dismissals, the criteria for dismissal, etc. under paragraph (2).

(4) When an employer intends to dismiss personnel under paragraph (1) above the fixed limit prescribed
by Presidential Decree, he or she shall report to the Minister of Employment and Labor as determined by
Presidential Decree. When an employer dismisses workers in accordance with the conditions prescribed in
paragraphs (1) through (3), it shall be deemed a dismissal with proper cause under Article 23 (1). Labor Standards
Act,Law No. 5309, Mar 13, 1997.

" Article 23 : Restriction on Dismissal, etc.

(1) An employer shall not, without justifiable cause, dismiss, lay off, suspend, or transfer a worker,
reduce his or her wages, or take other punitive measures (hereinafter referred to as "unfair dismissal, etc.") against
him or her.

(2) Anemployer shall not dismiss a worker during a period of suspension of work for medical treatment
of an occupational injury or disease and within 30 days immediately thereafter, and any woman before and after
childbirth shall not be dismissed during a period of suspension of work as prescribed by this Act and for 30 days

immediately thereafter: Provided, That this shall not apply where the employer has paid a lump sum compensation

as provided for under Article 84 or where the employer may not continue to conduct his or her business.
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"* Article 26 : Advance Notice of Dismissal
When an employer intends to dismiss a worker (including dismissal for managerial reason), he or she

shall give the worker a notice of dismissal at least 30 days in advance of such dismissal, and, if the employer fails
to give such advance notice, he or she shall pay that worker ordinary wages for not less than 30 days: Provided,
That this shall not apply where a natural disaster, calamity or other unavoidable circumstances prevent the
continuance of the business or where the worker has caused a considerable hindrance to the business or inflicted
any damage to the property on purpose and it falls under any cause determined by Ordinance of the Ministry of
Employment and Labor. (Amended by ActNo. 10339, Jun. 4,2010)
" Article 35 ; Exception of Advance Notice of Dismissal

The provisions of Article 26 shall not apply to a worker falling under any one of the following
subparagraphs:

1. A daily employed worker who has been employed for less than three consecutive months;

2. A worker who has been employed for a fixed period of not exceeding two months;

3. A worker who has been employed for less than six months as a monthly paid worker;

4. A worker who has beenemployed for any seasonal work for a fixed period of not exceeding six months;

5. A worker in a probationary period.
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' Article 27 : Written Notice of Reasons, etc. for Dismissal

(1) When an employer intends to dismiss a worker, he or she shall notify the worker in writing of the
reasons for and time of the dismissal.

(2) The dismissal of a worker shall become effective only upon written notice pursuant to paragraph (1).
"7 Article 28 : Request for Remedy from Unfair Dismissal, etc.

(1) When a worker is subjected by the employer to any unfair dismissal, etc., he or she may request a
remedy therefor from a labor relations commission.

(2) A request for remedy under paragraph (1) shall be made within three months from the date of the
unfair dismissal, etc.
" Article 29 ; Investigation, etc.

(1) The Labor Relations Commission shall, upon receipt of a request for remedy pursuant to Article 28,
immediately conductnecessary investigation and examine the parties concerned.

(2) Inmaking an examination pursuantto paragraph (1), the labor relations commission may, upon a
request by the party concerned or ex officio, have a witness present himself or herself to make necessary inquiries.

(3) The Labor Relations Commission shall, in making an examination pursuantto paragraph (1), give

the parties concerned sufficient opportunity to produce evidence and to cross-examine the witness.
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(4) The detailed procedures for the investigation and examination by the Labor Relations Commission
under paragraph (1) shall be as prescribed by the Central Labor Relations Commission under the Labor Relations
Commission Act (hereinafter referred to as the "Central Labor Relations Commission").

" Article 30 : Order, etc. for Remedy

(1) If a dismissal, etc. is judged to be unfair in consequence of the examination under Article 29, the
Labor Relations Commission shall issue to the employer an order for remedy, and, if the dismissal, etc. is judged
not to be unfair, make a decision to reject the request for remedy .

(2) The judgment, order for remedy and decision of rejection under paragraph (1) shall be notified in
writing to the employer and worker, respectively.

(3) In issuing an order for remedy (only referring to an order for remedy following dismissal) under
paragraph (1), if a worker does not desire to be reinstated in his or her former office, the Labor R elations
Commission may, instead of issuing an order to reinstate him or her in his or her former office, order the employer
to pay such worker the amount of money or other valuables equivalent to or higher than the amount of wages

which he or she would have been paid if he or she had offered work during the period of dismissal.
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*® Article 64 : Minimum A geand Employment Permit Certificate

(1) A minorunder the age of 15 (including any minor under the age of 18 who attends a middle school
under the Elementary and Secondary Education Act) shall not be employed at any work: Provided, That this shall
not apply to a person with an employment permit certificate issued by the Minister of Employment and Labor
according to the standards prescribed by Presidential Decree. <Amended by ActNo. 10339, Jun. 4,2010>

(2) An employment permit certificate referred to in paragraph (1) may be issued only by designating
the kind of work at the request of the relevant minor himself or herself, to the extent that the compulsory education
is notimpeded.

(3) If aperson obtains the employment permit certificate provided for in the proviso to paragraph (1) in
any false or other wrongful manner, the Minister of Employment and Labor shall revoke the permit.
*! Article 72 : Prohibition of Work Inside Pit

An employer shall not have a woman or a minor under the age of 18 do any work inside a pit: Provided,
That this shall not apply where it is temporarily required for carrying out the affairs as prescribed by Presidential

Decree, such as health and medical treatment, the gathering and report of news, etc.



35

Aado & o @ o A a & A o =~ A A
nsaRTuIuHTUMIAUTUNINITFINTIAWANIHUA TABNT LB BNV 551U TUA
1 [ o 1 I
UM T NEIGUNINLAZNTTNEINGILIANTTIVT Az 091U T udy
UNMrUA Inyneean lungruinevesanssasgniva
o o 1 & I A v W 9 -
unigaianiseran ludruusn iy 1Hwsesweansiny lguseny Flions
Tnygangalunguuioniasgiunsau Taslinismvuas09a19q ving lad @ uunas,
7,8,9, 23 (2) 3o 40 Apesz e Inuiian Liinuhil wiedsuluinu 30 d1uteu”
1 & a 1 A o a Yo L;l
Tudaunsn du Tinasiaie AnMvuannuia laaed
Y 9y v o 23 @ Y v dy
1) msmuldusanuiau® nean el
Y Y "o o Y o % 1 o = ] 9
wehezaes v Idaunuhauiaseaiiuadivesnueswiuns 19
] 1 v o A ax d‘ d' = a A 1
AUFULITINTVNYNTNNVINI 035030 U TN MIN1aIa 191303197 8v0IA UNUD 1IN
110 0619 Iidunas
[ 4
2) maums IFanugunse luihaunadn 1384l
Yy vy ' o ' vy 4 a v A o A
etz aedlinsziinnuguusiaegniwdefagiamglumsiinunse
T I 4
awlidinzidunanatula
4
o o 4 o @ @
3) msmaamsuaenlse Tenianndanaie® 1evan 13asil

a

Y Y 9 1Y A A o A
Wuiildynaalan lduns nuaenisadeyanaduionarsnim lsnse
Yo o o £Y I Ao o A o Y3 A
lasusz TeaniTugruzaanais dunaazlisyiyaanmua 1iiflueg1adu
Y Y 26 Y J Aa o >
4) MULUNINUAIM IV gndaazaulaase lumsmaum 1men
J a [ ) v { { [ L
Pnvhuiiltyanalaseiuas9thevseswmsauvieims Geasiiedng sz asalunis

)
UNTNHLEBINTITI NI HUDIAUITU

** Article 107 : Penal Provisions

A person who has violated Article 7, 8,9, 23 (2) or 40 shall be punished by imprisonment for not more
than five years or by a fine of not exceeding 30 million won
** Article 7 : Prohibition of Forced Labor

An employer shall not force a worker to work against his or her own free will through the use of
violence, intimidation, confinement, or any other means by which the mental or physical freedom of the worker
might be unduly restricted.
** Article 8 : Prohibition of Violence.
% Article 9 : Elimination of Intermediary Exploitation.

*® Article 40 : Prohibition of Interference with Employment.
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*" Article 109 : Penal Provisions.
** Article 36 : Settlement of Payments.
** Article 43 : Prohibition of Employment.

* Article 44 : Payment of Wages for Contract Work.
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*! Article 44-2 : Jointand Several Responsibility for Payment of Wages in Construction Business.
* Article 46 : Shutdown Allowances.

* Article 56 : Extended, Night or Holiday Work.
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** Article 65 : Prohibition of Employment. ]
* Article 72.
* Article 110 : Penal Provisions
Any of the following persons shall be punished by imprisonment for not more than two years or by a
fine of not exceeding ten million won: (Amended by ActNo. 9699, May 21,2009; ActNo. 11270, Feb. 1,2012)
1. A person who violates Articles 10,22 (1), 26, 50,53 (1), (2) and (3) (main sentence), 54, 55, 60 (1),
(2),(4) and (5),64 (1),69,70 (1) and (2), 71, 74 (1) through (5), 75, 78 through 80, 82, 83 and 104 (2);

2. A person who fails to comply with the order issued under Article 53 (4).
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%" Article 10 : Guarantee of Exercise of Civil Rights.
** Article 22 : Prohibition of Compulsory Savings.
* Article 26 : Advance Notice of Dismissal.

** Article 50 : Work Hours.
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*! Article 53 : Restrictions on Extended Work.
* Article 54 : Recess.
* Article 55 Holidays
An employer shall allow workers at least one paid holiday per week on average.

* Article 60 Annual Paid Leave.
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* Article 69 Work Hours.
Work hours of a person at the age of not less than 15 and less than 18 shall not exceed seven hours per
day and 40 hours per week: Provided, That the work hours may be extended only for one more hour per day and

six more hours per week by an agreement between the parties concerned.
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*S Article 70 Restrictions on Night Work and Holiday Work.

(1) Where an employer intends to have the women of 18 years or over work during the time from 10:00
p.m. to 6:00 a.m. and on holidays, he or she shall obtain the workers' consent.

(2) An employer shall not have pregnant women and nursing mothers and those under 18 years old
work during the time from 10:00 p.m. to 6:00 a.m. and on holidays: Provided, That this shall not apply to any of
the following cases where approval of the Minister of Employment and Labor is obtained:

1. Where there exists a consent of those under 18 years old;
2. Where there exists a consent of the women for whom one year has not passed after childbirth;
3. Where a woman in pregnancy makes a clear request.

(3) Before obtaining the approval of the Minister of Employment and Labor in the case of paragraph

(2), an employer shall make a faithful consultation with the labor representative of the relevant business or

workplace on whether to execute it, its methods, etc., in order to protect the workers' health and maternity.
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*7 Article 71 Overtime Work.
An employer shall be forbidden to have any women for whom one year has not passed after childbirth
do overtime work exceeding two hours per day, six hours per week, or 150 hours per year, even if provided for

in a collective agreement thereon.

** Article 72 Prohibition of Work Inside Pit.
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* Article 75 Nursing Hours.

* Article 78 Compensation for Medical Treatment.
*! Article 79 Compensation for Suspension of Work.
% Article 80 Compensation for Disability.

(1) When a worker suffers froma physical disability remaining even after finishing treatment for an
occupational injury or disease, the employer shall provide him or her, in accordance with the grade of disability,
with a compensation for disability calculated by multiplying the average wages by the number of days as provided
for in attached Table. (Amended by ActNo. 8960, Mar. 21,2008)

(2) In cases where a person who already has a physical disability suffers from more serious disability
of the same part of body due to injury or disease, an amount of a compensation for such disability shall be the

amount calculated by multiplying the number of days, which is the difference between the number of days of a
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compensation for disability falling under the previous grade of disability and the number of days of a
compensation for disability falling under the grade of disability which has become more serious, by average
wages at the time when a ground for claim for compensation arises. (Newly Inserted by Act No. 8960, Mar. 21,
2008)

(3) Criteria for determination of the grade of physical disability eligible for a compensation for disability
and period of a compensation for disability shall be prescribed by Presidential Decree.
> Article 81 Exception to Compensation for Suspension of Work and Compensation for Disability .

If a worker suffers from an occupational injury or disease due to his or her own gross negligence and
the employer obtains admission for said negligence from the Labor Relations Commission concerned, the
employer shall not be required to provide a compensation for suspension of work or a compensation for disability.
> Article 82 Compensation for Survivors.

(1) An employer shall provide a compensation equivalent to the average wages of 1,000 days to
surviving family members of a worker who has deceased during the performance of his or her duties immediately

after the worker has deceased. (Amended by Act No. 8960, Mar. 21, 2008)
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(2) The scope of surviving family under paragraph (1), order of a compensation for surviving family
and order of a compensation for surviving family in case of death of a person determined to receive a
compensation shall be prescribed by Presidential Decree.
> Article 83 Funeral Expenses.

When a worker has deceased during the performance of his or her duties or as a result thereof, the
employer shall, immediately after the relevant worker has deceased, provide funeral expenses equivalent to the
average wages of 90 days. (Amended by ActNo. 8960, Mar. 21,2008).

* Article 104 : Reporting to Supervisory Authorities.

(1) Workers may reportto the Minister of Employment and Labor or a labor inspector if any violation
of the provisions of this Actor Presidential Decree under this Act occurs at a business or workplace. (Amended
by Act No. 10339, Jun. 4,2010)

(2) An employer shall not dismiss or treat a worker unfairly for making such a report referred to in
paragraph (1).
> Article 53.
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** Minimum Wage Act2018. Act No. 15666.
> Article 28 : Penalty Provisions.
(1) A person who has paid to one’s employee a wage below the minimum wage amount or reduced

previously-paid wages in line with the minimum wage rates, in violation of Article 6 (1) or (2), shall be punished
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by imprisonment with labor for not more than three years, or by a fine not exceeding 20 million won. In such
case, both the imprisonment with labor and fine may be imposed concurrently. (Amended by Act No. 11278,
Feb. 1,2012)

(2) Notwithstanding the corrective order issued by a labor inspector instructing a contractee to fulfill a
joint and several liability after such liability came into existence as prescribed in Article 6 (7), where such
contractee fails to fulfill such liability within the time limit for correction, he or she shall be punished by
imprisonment with labor for not more than two years, or by a fine not exceeding 10 million won. (Newly Inserted
by Act No. 11278, Feb. 1,2012)

(3) A person who fails to hear opinions in violation of Article 6-2 shall be punished by a fine not
exceeding five million won. (Newly Inserted by ActNo. 15666, Jun. 12,2018) [This Article Wholly Amended
by Act No. 8964, Mar. 21,2008].

* Article 6 : Effect of Minimum Wage.

(1) Each employer shall pay employees covered by the minimum wage, at least the minimum wage
amount or more.

(2) Noemployer may lower the previous wage level on the ground of the minimum wage determined
under this Act.

(3) Where a labor contract between an employer and an employee covered by the minimum wage
provides for a wage below the minimum wage amount, the relevant stipulation concerning the wage shall be null
and void and the invalidated part shall be considered to stipulate that the same wage as the minimum wage amount
determined under this Actshall be paid.

(4) Wages regularly paid at least once per month
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‘! Employment order 2009,5" Sep 2009
** Section 103 : (1)No person shall employ a child in an industrial undertaking or in an undertaking which is not
an industrial undertaking, except as provided for in subsections (2) and (3).

(2) A child may be employed in an industrial undertaking in which only members of the same family
are employed.

(3) A child who has attained the age of 14 years may be employed in light work suited to his capacity
in an undertaking which is not in industrial undertaking.

(4) For the purposes of subsection (3), a certificate of'a medical practitioner shall be conclusive on the
question of whether any work is suited to the capacity of any particular child. g1
* Section 104 : (1) No young person shall be employed in any industrial undertaking which the Minister has
declared under subsection (2) to be an industrial

(2) The Minister may, with the approval of His Majesty the Sultan and Yang Di- Pertuan and by

notification published in the Gazette, declare any industrial undertaking to be an industrial undertaking in which

no young person shall be employed. undertaking in which no young person shall be employed.
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** Section 105 : The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan, prescribe
the conditions upon which a child or young person may be employed in any industrial or an undertaking which
is not an industrial undertaking.

* Section 106 : ( 1) Ifit is shown to the satisfaction of the Minister, upon the application of the Commissioner
and after such inquiry as the Minister may think fit to direct, having regard to the nature of the work and the
conditions of employment, that

the salaries of children, young persons or both employed in any industry, for any particular work or in
any area are insufficient, the Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan and
by order published in the Gazette, prescribe minimum rates of salary to be paid to children, young persons or both
in that industry, type of employment or area.

(2) Any person who contravenes any such order is guilty of an offence and liable on conviction to a fine
not exceeding $1,000, imprisonment for a term not exceeding 6 months or both, and for a second or subsequent

offence to a fine not exceeding $2,000, imprisonment for a term not exceeding 2 years or both.
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*® Section 107 : (1) Sections 103 and 104 do not apply to
(a) the employment of children and young persons-

(i) in any work approved and supervised by the Ministry of Education, the Institute of

Technical Education or any authorised government agency; and
(ii) carried on in any technical, vocational or industrial training school or institute;

and (b) the employment of young persons under any apprenticeship programme approved and supervised by the
Institute of Technical Education or any authorised government agency.
7 Section 108 : A child or young person in respect of whom any of the offences mentioned in this Part has been
committed may be brought before any court and that court, if satisfied that the child or young person is in need
of care or protection, may exercise with respect to that child or young person all or any of the powers conferred
by section 262 of the Criminal Procedure Code (Chapter 7) or by any other written law.
*® Section 109 : The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan, make
regulations to regulate the employment of children in any occupation and no child or young person shall be

employed under any circumstances or under any conditions which may be prohibited by the Minister by such

regulations.
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* Section 110 : (1) Any-

(a) person who employs a child or young person in contravention of the provisions of this Part or any
of the regulations made thereunder;

(b) parent or guardian who knowingly or negligently suffers or permits any such employment, is guilty
of an offence and liable on conviction to a fine not exceeding $2,000, imprisonment for a term not exceeding 2
years or both.

(2) Inthe case wherea child or young person suffers serious injury or death resulting from any breach
of the provisions of this Part or any regulations made thereunder, the offender is guilty of an offence and liable

on a further conviction to a fine not exceeding $2,000 and imprisonment for a term not exceeding 2 years.
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