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* Obvious errors in an administrative act. Section 42.

The authority may at any time correct typographical mistakes, errors in calculation and similar
obvious inaccuracies in an administrative act. When the person concerned has a Justifiable interest. correction

must be undertaken. The authority shall be entitled to request presentation of the document for correction.
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} Making good defects in procedure or form. Section 45.
(1) An infringement of the regulations governing procedure or form which does not render the
administrative act void under section 44 shall be ignored when:
1) the application necessary for the issuing of the administrative act is subsequently made;
2) the necessary statement of grounds is subsequently provided;
3) the necessary hearing of a participant is subsequently held;
4) the decision of a committee whose collaboration is required in the issuing of the administrative
act is subsequently taken;
5) the necessary collaboration of another authority is subsequently obtained.
(2} Actions referred to in paragraph 1 may be made good up to the final court of administrative
proceedings.
(3) Where an administrative act lacks the necessary statement of grounds or has been issued without
the necessary prior hearing of a participant. so that the administrative act was unable to be contested in good
time, failure to observe the period for legal remedy shall be regarded as unintentional. The event resulting in

restoration of the status quo ante under section 32, paragraph 2 shall be deemed to occur when omission of the

proccedural action is made good.
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* Wolff/Decker. (2005). Studienkommentar VwGO VwlfG. Miinchen: Beck. pp. 663-670.

: Ule/Laubinger. (1995). Verwaltungsverfahrensrecht. Koln/Berlin/Bonn/Miinchen: Carl Heymanns, 4 Aufl.

pp. 559-581.
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® Grounds for an administrative act. Section 39.

(1) A written or electronic administrative ace, as well as an administrative act confirmed in writing or
clectronically, shall be accompanied by a statement of grounds. This statement of grounds must contain the
chief material and legal grounds led the authority to take its decision. The grounds given in connection with
discretionary decisions should also contain the points of view which the authority considered while exercising
its powers of discretion.

(2) No statement of grounds is required:

1) when the authority is granting an application or is acting upon a declaration and the
administrative act does not infringe upon the rights of another;

2) when the person for whom the administrative act is intended or who is affected by the act is
alrcady acquainted with the opinion of the authority as to the material and legal positions and able to
comprchend it without argumentation;

3) when the authority issucs identical administrative acts in considerable numbers or with the
help of automatic equipment and individual cases do not merit a statement of grounds;

4) when this derives from a legal provision;

5) when a general order is publicly promulgated.

“Obvious errors in an administrative act. Section 42.

The authority may at any time correct typographical mistakes, errors in calculation and similar

obvious inaccuracies in an administrative act. When the person concerned has a justifiable interest, correction

must be undertaken. The authority shall be entitled to request presentation of the document for correction.
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" Ule/Laubinger. supra. pp. 559-581.
' Hearing of participants. Section 28.

(1) Before an administrative act affecting the rights of a participant may be executed, the latter must
be given the opportunity of commenting on the facts relevant to the decision.

(2) This hearing may be omitted when not required by the circumstances of an individual case and in

particular when:
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1) an immediate dccision appears necessary in the public interest or because of the risk involved
in delay;

2) the hearing would jeopardize the observance of a time limit vital to the decision;

3) the intent is not to diverge, to his disadvantage, from the actual statements made by a
participant in an application or statement;

4) the authority wishes to issuc a gencral order or similar administrative acts in considerable
numbers or administrative acts using automatic equipment;

5) measures of administrative enforcement are to be taken.

(3) A hearing shall not be granted when this is grossly against thc public interest.
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' Making good defects in procedure or form. Section 45.
(1) An infringement of the regulations governing procedure or form which does not render the
administrative act void under section 44 shall be ignored when:
1) the application necessary for the issuing of the administrative act is subsequently made;
2) the necessary statement of grounds is subsequently provided;
3) the necessary hearing of a participant is subsequently held;
4) the decision of a committee whose collaboration is required in the issuing of the administrative
act is subsequently taken;
5) the necessary collaboration of another authority is subsequently obtained.
(2) Actions referred to in paragraph 1 may be made good up to the final court of administrative
proceedings.
(3) Where an administrative act lacks the necessary statement of grounds or has been issued without
the necessary prior hearing of a participant, so that the administrative act was unable to be contested in good

time. failure to observe the period for legal remedy shall be regarded as unintentional. The event resulting in
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restoration of the status quo ante under section 32, paragraph 2 shall be deemed to occur when omission of the

procedural action is made good.
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“ § 45 Heilung von Verfahrens- und Formfehlern.
(1) Eine Verletzung von Verfahrens- oder Formvorschriften, die nicht den Verwaltungsakt nach § 44
nichtig macht, ist unbeachtlich, wenn
1) der fiir den Erlass des Verwaltungsaktes erforderliche Antrag nachtriaglich gestellt wird;
‘2) die erforderliche Begriindung nachtriglich gegeben wird;
3) die erforderliche Anhdrung eines Beteiligten nachgeholt wird;
4) der Beschluss eines Ausschusses, dessen Mitwirkung fiir den Erlass des Verwaltungsaktes
erforderlich ist, nachtraglich gefasst wird;
5) die erforderliche Mitwirkung einer anderen Behorde nachgeholt wird.
(2) Handlungen nach Absatz 1 konnen bis zum Abschluss der letzten Tatsacheninstanz eines

verwaltungsgerichtlichen Vertahrens nachgcholt werden.
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(3) Fehlt einem Verwaltungsakt die erforderliche Begriindung oder ist die erforderliche Anhorung
eines Beteiligten vor Erlass des Verwaltungsaktes unterblieben und ist dadurch die rechtzeitige Anfechtung des
Verwaltungsaktes versaumt worden, so gilt die Versaumung der Rechtsbehelfsfrist als nicht verschuldet. Das
fiir die Wiedercinsetzungsfrist nach § 32 Abs. 2 maligebende Ereignis tritt im Zeitpunkt der Nachholung der
unterlassenen Verfahrenshandlung ein.

Scction 45. Making good defects in procedure or form

(1) An infringement of the regulations governing procedurc or form which does not render the

administrative act void under section 44 shall be ignored when:

1) the application necessary for the issuing of the administrative act is subsequently made;

2) the necessary statement of grounds is subsequently provided;

3) the necessary hearing of a participant is subsequently held;

4) the decision of a committee whose collaboration is required in the issuing of the administrative
act is subsequently taken;

5) the necessary collaboration of another authority is subsequently obtained.

(2) Actions referred to in paragraph | may be made good up to the final court of administrative
proccedings.

(3) Where an administrative act lacks the necessary statement of grounds or has been issued without
the necessary prior hearing of a participant, so that the administrative act was unable to be contested in good
time. failure 1o observe the period for legal remedy shall be regarded as unintentional. The event resulting in
restoration of the status quo ante under section 32, paragraph 2 shall be deemed to occur when omission of the

procedural action is made good.
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