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ABSTRACT

Advances in medical science have led to an increase in surrogate pregnancy
arrangements worldwide, including in Thailand. The most common problem encountered
under such arrangement is a dispute between the biological and surrogate mother
regarding the right to be the legal parent of the child. In case that the dispute is taken to
court for resolution, judicial proceedings in Thailand are lengthy and are also made
public record. Accordingly, it is a complicated matter in view of the parties with the fact
that the parties concerned have no intention to disclose such surrogate pregnancy to the
public. Moreover, surrogacy disputes tend to be of a fundamentally different nature from
normal civil cases owing to the relevance of medical science to the case, and the need
for specialist medical knowledge in order to reach a judgment.

Thus it is suggested that the process of arbitration be a more appropriate
method for resolution of those surrogacy contract disputes in which there may be an
impact on the child born under the arrangement, owing to the greater speed and
flexibility of arbitration proceedings as compared to formal judicial proceedings in court.
The parties involved can determine the form of the dispute resolution process and may
elect a person to the arbitral tribunal whom they trust to be able to reach a fair resolution,

owing to their expertise and experience in such matters. The process of arbitration is one



that focuses on reaching agreement between the parties by way of negotiation and
discussion, and thus aims to reach a compromise and reduce conflicts between the
parties involved. As such it is suggested as a possible alternative to litigation in
surrogacy cases.

However, at present in Thailand there are no laws that lay out a framework for
how the surrogacy process should work or that stipulate whether a surrogacy contract
can be legally binding or not. It is yet to be determined whether some forms of surrogacy
contract may be considered to be contrary to public order or good morals, and thus the
morale issue must also be considered. It should be noted that matters which are eligible
for resolution through arbitration must not be contrary to public order or good morals in
case of surrogacy disputes.

Moreover, under section 1546 of the Civil and Commercial Code, the only
legally recognized parent of a child born under a surrogacy arrangement is the surrogate

herself. The biological parents have no rights under the law to be recognized as the legal

parents.

Another issue relates to, whether the arbitral tribunal has the authority to
adjudicate its own jurisdiction in the case of surrogacy disputes, such authority is not the
absolute authority. In such cases the arbitral tribunal may proceed, but if the court
subsequently rules that the arbitral tribunal does not have the authority to hear the case,
then all arbitration proceedings and settlements will be disregarded and the parties of
the dispute will have wasted their time in the arbitration process and must proceed to
settle the matter through litigation in court.

Another issue arises when the parties are unable to agree on the appointment
of the arbitral tribunal. In such cases a single arbitrator will be appointed on behalf of the
parties in dispute. However, an appropriate person should possess both medical and
legal knowledge, which leads to the concern that in such cases the person appointed
may lack the expertise in all the areas relevant to the surrogacy dispute.

An issue may also arise if certain evidences presented to the arbitral tribunal

are not deemed by the panel as relevant to the resolution of the dispute. The panel has



Vi

the discretion to disregard such evidences. If subsequently one or other of the parties to
the dispute refuses to abide by the verdict of the arbitral tribunal, the only means of
enforcement is by appealing to a court to enforce the verdict. In the case that a court
finds that the panel of arbitrators did not consider the evidences relevant to determining
the outcome of the case, the court cannot bring this fact into consideration. The court
has no power to review or alter the ruling of the arbitration panel, which is considered

final, and only has the authority to refuse enforced the ruling.



