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* Nominee is defined by Black’s Law Dictionary (9" ed. 2009) as

“a person designated to act in place of another, usu. In a very limited way” and as *a party who holds bare legal
title for the benefit of others or who receives and distributes funds for the benefit of others.” as well as a person
who is proposed for an office, membership, award, or like title or status.”
¥ “Part 5. 5.17.2.5.7.2 (12-14-2007) Nominee Liens, Part 5. Collecting Process, Chapter 17. Legal Reference
Guide for Revenue Officers, Section 2. Federal Tax Liens, IRS Internet Revenue Manual,

1. “A “nominee” is someone designated to act for another. As used in the federal tax lien context, a
nominee is generally a third i)arty individual who holds legal title to property of a taxpayer while the taxpayer
enjoys full use and benefit of that property. In other words, the federal tax lien extends to property “actually”
owned by the taxpayer even though a third party holds “legal” title to the property as nominee. Generally
speaking, the third party in a nominee situation will be either another individual or a trust.

2. A nominee situation generally involves a fraudulent conveyance or transfer of a taxpayer’s
property to avoid legal obligations. To establish a nominee lien situation, it must be show that while a third party
may have legal title to the property, it is really the taxpayer that owns the property and who enjoys its full use
and benefit. No one factor determines whether a nominee situation is present, but a number of factors taken
together may. The following list is neither exhaustive nor exclusive, but nominee situations typically involve one
or more of the following:

A. The taxpayer previously owned the property.

B. The nominee paid little or no consideration for the property.
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C. The taxpayer retains possession or control of the property.

D. The taxpayer continues to use and enjoy the property conveyed just as the taxpayer had before such

conveyance.

E. The taxpayer pays all or most of the expense of the property.

F. The conveyance was for tax avoidance purposes.

3. The Service’s NFTL in a nominee situation is identical to the standard NFTL, except that the
nominee is identified as the name of the taxpayer. For example, if the taxpayer is TP, and My Brother-In-Law or
My Trust is TP's nominee, then the name of the taxpayer on the nominee NFTL would be “My Brother-In-Law
or My Trust, Nominee of TP. “Unlike the alter ego situation, nominee situation usually involve specific pieces
of a taxpayer’s property that were conveyed the nominee. Since the federal tax lien only attaches to property
actually “owned” by the taxpayer, it may not reach all property that is, in fact, actually owned by the nominee.
Therefore, the NFTL in a nominee situation will usually contain a notation in its face that the lien is filed to

attach specifically to certain identified property.” iWnaldan http://www.irs.gov/irm/partS/irm_05-017-

002.html]
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® The Financial Action Task Force, “Money Laundering and Terrorist Financing in the Securities Sector,
October 2009”, Page 38. 1911414910 www.fatf-gafi.org/datacecd/32/31/43948586.pdf

! 9 Mortgage Elec. Registration Sys., Inc. (MERS) v. Johnston, No. 420-6-09 Rdcv (Cohen, J., Oct. 28, 2009)
“The Mortgage deed stated that MERS functions “solely as nominee” for the lender and lender’s successors and
assigns. The word “nominee” is defined nowhere in the mortgage deed, and the functional relationship between
MERS and the lender, WMC, is likewise not defined. See Kesler, 216 P.3d at 165 (analyzing similar language in
mortgage deed). The Vermont Supreme Court has not yet defined the term “nominee,” nor has it address
whether a “nominee” has standing to bring a foreclosure action. In the absence of a contractual definition of the
term “nominee,” or a definition under Vermont law, the contractual term is to be interpreted based on its plain
meaning. In re Cole, 2008 VT 58, 9 9, 184 Vt. 64; see also Kesler, 216 P.3d at 165 (stating “in the absence of a
contractual definition of the term “nominee,” the parties leave the definition to judicial interpretation.”). Black’s
Law Dictionary defines nominee as “[a] person designated to act in place of another, usu. In a very limited way”
and as “[a] party who holds bare legal title for the benefit of others or who receives and distributes funds for the

benefit of others.” Black’s Law Dictionary (9" ed. 2009).”
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2 Section 9 (1) of Foreign Acquisitions and Takeovers Act 1975 “For the purpose of this Act, a person is taken
to hold a substantial interest in a corporation if the person, alone or together with any associate or associates of
the person:

(a) Is in a position to control not less than 15% of the voting power in the corporation; or

(b) Isin a position not less than 15% of the potential voting power in the corporation; or

(c) Holds interests in not less than 15% of the issued shares in the corporation; or

(d)  Would hold interests in not less than 15% of the issued shares in the corporation, if shares in
the corporation were issued as the result of the exercise of all rights of a kind mentioned in subsection 11 (2A).”.

* Section 6 of Foreign Acquisitions and Takeovers Act 1975.
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2 goction 9 (1) of Foreign Acquisitions and Takeovers Act 1975 “Substantial and controlling interests in
corporations.”.

B gection 14 (1) of Foreign Acquisitions and Takeovers Act 1975 “...voting power in a corporation is a
reference to the maximum number of votes that might be cast at a general meeting of the corporation...”.
 Section 14 (2) of Foreign Acquisitions and Takeovers Act 1975 “....potential voting power in a corporation is

a reference to the voting power in the corporation, on the assumption that the votes that might be cast a general

meeting of the corporation...”.
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% Gection 3 of Investment Canada Act R.S.C., 1985, c. 28 a* Supp.) last amended on 2009-03-12 defines
“Canadian business” means a business carried on in Canada that has

(a) A place of business in Canada,

(b)  An individual or individuals in Canada who are employed or self-employed in connection with

the business, and

(c) Assets in Canada used in carrying on the business.

7 g ection 3 of Investment Canada Act R.S.C., 1985, c. 28 (1" Supp.) last amended on 2009-03-12 defines “Non-

Canadian” means an individual, a government or an agency thereof or an entity that is not a Canadian.
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" Section 28 (1) of Investment Canada ActR.S.C., 1985, c. 28 (1" Supp.) on Manner of acquiring control.
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